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IIPEJ/INCIIOBUE

[Ipeanaraemoe yueOHOE mOCOOME MpeTHA3HAYEHO ISl CTYACHTOB CTapIINX
KYPCOB IOpUANYECKHX (DaKyIhTETOB.

OcHOBHas TeJIb HACTOSIIEr0 Y4eOHOro MOCOOHsS - OOydeHHE YTCHHUIO U
MEPEeBO/ly IOPUAUYECKON JIMTEPAaTypbl Ha OCHOBE PAa3BUTHS HEOOXOIUMBIX
HAaBBIKOB, a TAKXX€ pacIIMpPEHUE AKTUBHOI'O U MAaCCUBHOIO CIOBApHOrO 3araca B
obnactu ropuauyecko TepmuHonorur. Kpome Toro, ydeOHOe mocobue
HAlleJICHO Ha pPa3BUTHE HABBIKOB BEIEHUS AMCKYCCHM U MpodecCHOHAIbHO-
OPUEHTUPOBAHHON YCTHOU PEYH.

B xauecTBe TEKCTOB HCIIOIb30BaHbl MaTepualibl Kypca JIeKIMi npodeccopa
V. bonrtperepa, cneunanucra no ropucnpyzaeHuuu CIIA, npounTaHHOrO UM B
1994 rony ana  cTymeHTOB ropuauueckoro (axkyaprera MOCKOBCKOTO
rOCYJapCTBEHHOI'O OTKPBITOIO YHHBEPCUTETA. TEeKCTOBBIE MaTepHasbl MOCOOUS
MO3BOJISIFOT O3HAKOMUTH CTY/IEHTOB C OCHOBHBIMU TOJIOXKCHUSIMH aMEPUKAaHCKOM
MIPABOBOM CHCTEMBI W IOPHIWYECKUM TOIBSI3BIKOM. Takum o0pa3om, JaHHBIC
TEKCTbI IPEJCTABIISIIOT LICHHOCTh KaK 110 COACPKAHUIO, TaK U MO S3bIKY.

Hacrosimee yuebHoe mnocobue paccuntano Ha 140 wyacoB aynuropHon
paboTHI U COCTOUT U3 TPEX YaCTEH:

1. Essential Course («OcuoBHol Kypce»]f(Units 1-12);

2. Activities («ITpaktuueckue 3amanus») (Units 1-11);

3. Examination Test («Dk3aMeHanMOHHBIA TecT») © I[IpuitoxeHwus,
BKJTIOYAIOIICTO KIIIOYM K 3K3aMeHalrmoHHoMy Tecty u Glossary of Law Terms
(«CroBaph FOPUIUUECKUX TEPMHUHOBY).

[lepBas yacth mocobusi «OCHOBHON Kypc» MpPEJICTaBICHA YPOKAMH-TEMaMHU.
Kaxnpiii ypok-Tema BKIIIOYAET TEKCT, Ijoccapuil M ynpaxHeHwus. [noccapuid
COAEPKUT HE TOJIBKO IEPEBOJ] TEPMUHOB, HO M HUX TOJIKOBAaHHE, B3STOE M3
HauOoee aBTOPUTETHBIX CHEIMANBHBIX CIOBapeil. YIpakHeHHs HalleJeHbl Kak
Ha PACIIMPEHHE aKTUBHOTO U MAaCCUBHOIO CJIOBapsi, TaKk U Ha Pa3BUTUE HaBbIKa
nepeBoa.

Bropas uacte «lIpakTuueckue 3aiaHus» HalleleHa HAa Pa3BUTUE HaBbIKa
BeJIeHUS Mpo(eccroHaIbHO-OPUEHTUPOBAHHOM Oecellbl Uiu TucKyccu. B Hel
MIPEICTABICHBI MTPOOJIEMHBIEC CUTYAIIMH U3 IOPUJIMYECKON MPAKTUKH, Pa3InIHbIC
INYyTU PEIICHUs CIOPHBIX BONPOCOB, KOHKPETHbIE Ciydyald U3 CyAeOHOM
npakTuku. CTyieHTaM MpejiaraeTcsl BRICKa3aTh CBOKO TOUKY 3PEHUS 1O TOW WIH
UHOM mpoOiiemMe, BBICTYNIUTh B KadyecTBE CYAbH, OOBHUHSEMOIO, 3alIUTHHKA,
CBUJETENS, 3a7aTh BOIPOCHl MPHUCSHKHBIM 3aceaTeNsiM, CIPOrHO3HPOBATH
BEPAUKT U HPUTOBOD.

B nocoOue BkiItOUeH «IJK3aMEHAIIMOHHBIN TECT», MO3BOJISIOMINNA CTYICHTY
IIPOBEPUTH CBOM 3HAHUS IO TepMitHONIOrUM U 1o opucnpyaeHimu CIIIA. B tect
BKJIIOUEHBI OCHOBHbIE TOHATHUS TpaBoBoM cucrembl CIIIA u ux ompeneneHus
(6omee 100 oHO- ¥ MHOT'OCIIOBHBIX TEPMHUHOB).

AnpoOarusi  mocoOuss B TedeHHWE uYeThipeX JieT Ha 3 U 4 Kypcax
IOpUINYECKOro  ¢akyinbreta MOCKOBCKOIO T'OCYJIapCTBEHHOTO OTKPBITOrO
yHUBEpCHUTETa NoKa3aia 3Q(PpeKTUBHOCTD €ro MpUMEHEHHsI B y4eOHOM Ipoliecce.

ABTOp BblpaxaeT UCKPEHHIo bnarogapHocTe Npod. Y. BoHTperepy 3a
pa3peLleHne UCrnonb3oBaTb MaTepuarnbl IEKUNA B KA4YEeCTBE Y4EeOHbIX
TEKCTOB Nnocobus.
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PART I. LAW IN THE USA

UNIT 1. THE QUESTION OF LAW

Jurisprudence is the philosophy of law, or the science which
deals with positive law and legal relations. The study of
jurisprudence asks questions such as: What is law? Where does it
come from? Why do we have it? When do we first meet it? Where
have you met it? In my opinion, no nation that does not have an
informed populace in jurisprudence can be strong and free.

Fundamentally, law may be called rules governing behavior
between people.

Purposes for law include: to regulate human relations; to
determine ownership/control of property: to fix parameters of
freedom in community and relationships by restraining anarchy
(for without law there is only anarchy); to produce justice. But so
long as we agree and live out our agreements, we do not need
written law. But when we disagree, we must have a system
designed to restore us to agreement or decide between us so we do
not fall into blood feuds. To have a system we must recognize
need for a Rule of Law.

But who decides what is or is not justice? A legislature passing
laws? Public opinion directing legislators? Judges? Juries?
Money? Lawyers? Yes, but No - each individual will decide,
inside him, when in conflict, whether he will accept the outcome
as justice or not.

Law can be spoken of in many different ways: Political,
Criminal, Civil, and Equitable, or Constitutional, Statutory and
Procedural. Or case precedent {stare decisis) or local custom
(tradition); or in a vertical manner - international, then
national, then district, then city, etc.; or repressive,
democratic, autonomous, common, etc. Yet all law will, at
times, seem arbitrary and capricious. That is because people
make the decisions, not the law - the law is not self-acting.
Rule of Law asks the question: "Are these decisions of people
made in a framework of law, or a framework of no law?"



The problem always was, and is: What is an adequate base for law?
What is adequate so that a human desire for freedom can exist without
anarchy and yet be gentle enough to provide a form that will not become
arbitrary tyranny?

Jurisprudence has to do with administration, or weighing of justice,
or right values. All pronouncements of right and wrong are moral con-
cerns, at their base religious. In recent years we have witnessed numer-
ous marches on Washington in which one group or another demanded
new "rights"; not freedom from state control but entitlement to state
action, protection, or subsidy. In creating rights a state inevitably en-
larges its bureaucracy. As a state creates new rights, it necessarily di-
minishes some rights for others. The modern secular view holds that
individuals have just such rights as laws give them. Rights must have a
reference point and specific context or they are meaningless; reference
point determines the nature of the right exercised, defines who possesses
it and sets limits to others who must respect it.

When we fail to live at peace, we need compulsion - so the law exists
to compel. It does this by punishment.

Man's methods of law place two people in combat against each other,
using advocates (lawyers) who, in the normal setting, keep the parties
separate from one another. In this, we say that we search for the truth of
the case.

GLOSSARY
jurisprudence - ropuctpyaeHIs, TPaBOBEICHUE
The science of law that treats the principles of law and legal
relations. Its function is to ascertain the principles on which legal rules
are based. The study of the structure of legal systems and the principles,
underlying these systems. A collective term denoting the course of
judicial decisions; sometimes it is a synonym for law.

rule of law - npuHUMOD rocmoicTBa mpaBa, MpPaBOBas HOpMa, 3a-
KOHHOCTbH

A legal principle, of general application, sanctioned by the recogni-
tion of authorities. Called a "rule" because in doubtful or unforeseen
cases it is a guide or norm for their decision.

legislature - 3akoHOMaTEIBHAS BIACTD, 3aKOHONATEIILHBINA OPTaH

The department, assembly, or body of persons that makes statutory
laws for a state or nation. At the federal level, and in most states, the
legislature is bicameral in structure, i.e. upper house (Senate) and
lower house (House of Representatives).

Legislative bodies at the local levels are variously called city councils, boards
of aldermen, etc.
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legislator - 3akononaTensb
One who makes laws, a member of a legislative body, a senator, rep-
resentative, assemblyman.

Constitutional Law - KOHCTHTYIIHOHHOE TIPABO
; That branch of the public law of a . nation or state which treats of the
organization, powers and frame of government, the distribution of political and
governmental authorities and functions, the fundamental principles which are to
regulate the relations of government and citizen, and which prescribes generally
the plan and method according to which the public affairs of the nation or state
are to be administered.

Statutory Law - mnpaBo, BBIp@KEHHOE B 3aKOHOMATEIBHBIX KOIU(DH-
[UPOBAHHBIX aKTaX, CTATYTHOE IMPABO
The body of law created by acts of the legislature.

statute - 3akoH B NHMCBMEHHOM BHJIE, MPUHATHIA 3aKOHOJATEIbHON
[BJ'IaCTBIO, B OTJIMYHUC OT HCIHMCAHHBIX 3aKOHOB M MPCHCACHTHBIX pGIJ_IeHI/If/'I
CyYAOB - YCTHBIX U ITMCbMCHHBIX

An act of the legislature declaring, commanding, or prohibiting something; a
particular law enacted and established by the will of the legislative department of
government; statutes are enacted to prescribe conduct, define crimes, create
inferior government bodies, etc.; the word is
used to designate the legislatively created laws in contradistinction to court
decisions or unwritten laws.

Procedural Law - nporieccyanbHoe mpaBo

That which prescribes methods of enforcing rights; machinery for carrying
on procedural aspects of civil or criminal action, e.g. Rules of Civil, Criminal
and Appellate Procedure.

stare decisis (Lat) - cyneOHBIN mperneeHT, oOsA3bIBaONIas Cuia Ipe-
LIEICHTOB, 6)/1«3, «CTOATH HA PEHICHHOM»

Latin term meaning "to stand by that which was decided". To abide by, or
adhere to, decided cases. Doctrine that, when court has once laid down a
principle of law as applicable to a certain state of facts, it will ad- here to that
principle, and apply it to all future cases where facts are substantially the same.

Political Law - rocynapcTBeHHOE TpaBo
That branch of jurisprudence which treats of the science of politics, or the
organization and administration of government.

Criminal Law - yroioBHoe paBo

It is that law, which for the purpose of preventing harm to society (a) declares
what conduct is criminal, and (b) prescribes the punishment to be imposed for
such conduct. It includes, the definition of specific offenses and general
principles of liability. Substantive criminal laws are commonly codified into
criminal or penal codes. The term “criminal" denotes something done with
malicious intent, with a disposition to injure persons or property. It denotes also
one who has been convicted of violation of the criminal laws.

Civil Law — rpaxaanckoe mpaBo



That body of law which concerns with civil or private rights and remedies,
as contrasted with criminal laws, and as distinguished from the Common Law of
England and the Canon Law. The law concerned with noncriminal matters.

probation - mpoOarus, cucreMa HUCHBITAaHWS — BHJ YrOJOBHOTO OCYX-
IOEHUA

System of allowing a person convicted of some offense to avoid im-
prisonment, under a Suspension of sentence, during good behavior, and
generally under the supervision of a probation officer. An act of grace and
clemency which may be granted by the trial court. The status of a convicted
person who is allowed his freedom after conviction subject to the condition that
for a stipulated period he shall conduct himself in a manner approved by a
special officer to whom he must make periodic reports.

precedent - mperieeHT
A precedent is a previously decided case that is recognized as an authority
for the disposition of future cases.

action - uck; cyzneOHoOe npecieoBaHrue, OOBUHEHHE TIEPET CYIOM
The legal demand for one's rights to be asserted in court.

Equitable Law - npaBo cripaBeyiuBocTH

That portion of remedial justice which is exclusively administered by courts
of equity. More generally speaking, the Equitable Law treats of the rules,
principles, and maxims which govern the decisions of a court of equity, which
administers justice and decides controversies in accordance with precedents of

equity.

plea bargaining — mombeITKa MOACYIMMOI0 BBITOBOPUTH cebe Oolee
MATKUI IIPUTOBOP

The process in which defendant seeks a lesser sentence in return for plea of
guilty; or an attempt to plead guilty to lesser included offense, which carries a
less severe penalty.

International Law - mexyHapomHoe mpaBo
The law which regulates the intercourse of nations; the law which
determines the rights and regulates the intercourse of independent nations in
peace and war.

conviction - OOBUHUTEIBHBIH IPUTOBOP

The result of a legal proceeding in which the guilt of a party is ascertained
and upon which sentence or judgment is founded; the result of a criminal trial
which ends in a judgment or sentence that the accused is guilty as charged.

acquittal - onpaBiaTebHBIN TIPUTOBOP

A legal finding that an individual charged with a crime is not guilty and is
therefore set free. The legal and formal certification of the innocence of a person
who has been charged with crime; setting free a person from a charge of guilt;
finding of not guilty.

prudence - npeaycMOTPUTEIBHOCTh, OCTOPOKHOCTD

Carefulness, precaution, attentiveness, and good judgment; as applied to
action or conduct. That degree of case required by the exigencies or
circumstances under which it is to be exercised. This term, in the language of
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the law, is commonly associated with "care" and "diligence™ and contrasted with
"negligence”.

[ juris (Lat.) - cnpaBeuBsIii, 3akonnbiii Of right; of law.
secular - cBerckuit

Not spiritual; not ecclesiastical; relating to affairs of the present (temporal)
world.

transgression - HapyieHHe 3aKOHA, HOPM IpaBa, IpaBoHapyiieHue The action
of trespass, an unlawful interference with one's person, property, or rights.

warning - npeaocTepexkeHue, MpeaynpeKiacHue
A pointing out of danger. Also a [protest against incurring it. The purpose
of a "warning" is to apprise the party of the existence of danger of which one is
not aware to enable one to protect oneself against it.
reformation - ucnpaBneHue JOKyMEHTa, PECTYITHUKA
Reformation means doing over to bring about a better result, correction or
rectification. Correction of an offender or a document. If by mistake of fact as
to the contents of a written agreement, the writing does not conform to the
agreement of the parties to it, writing can be reformed to accord with the
agreement.

restraint - wmepa mnpeceuenuss Confinement, abridgment, or limitation.
Prohibition of action; holding or pressing back from action. Hindrance,
confinement, or restriction of liberty.

retribution - Bo3masaue, kapa Something given or demanded in payment. In
criminal law, it is punishment based strictly on the fact that every crime
demands payment in the form of punishment.

general deterrent - oOwias IpaBOBasi CAHKIMs, CACPIKUBAIOIIEE CPELCTBO
Anything in general which impedes or has a tendency to prevent; e.g.,
punishment is a “deterrent"” to crime.

specific deterrent - koOHKpeTHas MpaBoBas CaHKIHWSA, KOHKPETHOE CJep-
KrBaromee CpecacTBo

Anything in particular which impedes or has a tendency to prevent; e.g.,
specific punishment is a "deterrent"” to crime.



EXERCISES

4. Translate the following words and word combinations or find
Russian equivalents:

case precedent; rules governing behavior between people; nature of
crime charged; to account for our actions which hurt others; law is the
rule of action; regulation of human relations; legislature passing laws;
public opinion directing legislators; reformation; restraint; retribution;
general deterrent; specific deterrent; transgression; probation.

5. Translate the following sentences into Russian:

5. No nation which does not have an informed populace in
jurisprudence can be strong and tree.

5. Law may be regarded as rules governing behavior between people.

5. Purposes for law include: (a) to regulate human relations; (b) to
determine ownership/control of property; (c) to fix parameters of
freedom in community and relationship by restraining anarchy.

5. Legislature passes laws; public opinion directs legislators.

5. Law can be spoken of in many different ways: political, criminal,
civil, and equitable are recognized divisions.

5. Legal theories define jurisprudence as science of the law. It
encompasses more than this. The Latin term juris means just or right.
Prudentia, also Latin, means practical skill in the management of
business affairs,

5. Purposes for law: (a) equality of treatment; (b) protection of
rights; (c) protection of property; (d) freedom to pursue happiness; (e)
equality of process; (f) and existence of a problem solver.

5. When we fail to observe the rules jof law, we need compulsion.
The Law does it by punishment, with five justifications: reformation,
restraint, retribution, general deterrent, specific deterrent.

3. Fill the gaps in the sentences below with the words and
exp(rjessmns from the box. There are two expressions which you don't
need to use.

~civil, adversarial, judicial, criminal, legislative, jurisprudence,
urisdiction, International Law, Procedural Law, autonomous. Statutory
aw, political, executive, prudence, warning

1. The study of the philosophy of law is called Jf _, but the study of
what court can enter a full faith and credit judgment in your case is a
study of the ' of a court.
1. Our legal system is considered to be _ and
1. The three major branches of the laware _, _ , and :
4. The three branches of the Federal Government in the United
States are , ,and .
5, isthe body of law created by acts of the legislature.
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5. The law which prescribes methods of enforcing rights, machinery
for carrying on procedural aspects of civil or criminal actionis .

5. The law which regulates the intercourse of nations, determines the
rights and regulates the intercourse of independent nations in peace and
war is

4. Find English equivalents for the following Russian expressions
and words:

NPHUHLNI TOCHOJACTBA NPaBa; CTaTyTHOE IPAaBO; 3aKOHOJIATEIbHBIN
opraH;  oOs3pIBaloOIlas  CWjia  npereaeHtoB  (J1aT.);  mpaBo
CNPaBEJIMBOCTH; TMOMNbITKA TOACYAMMOIO BBITOBOPUTH cede Ooree
MSTKHM TPUTOBOP;, OOBUMHHUTENBHBIM MPUTOBOP; OIpPaBAATENbHBIMN
IPUTOBOpP; HAPYLICHUE 3aKOHA; MPEAYNPEXKICHHUE, NPEIOCTEPEKEHUE;
UCTIpaBJCHUE JIOKyMEHTa, MpecTynHuka; iumienne CBoOOAbI, Kapa,
o0111ast MpaBoOBasi CAHKIIMS; KOHKPETHAs MTPaBOBAasi CAHKIIKSI.

| 5. Translate the following sentences from Russian into English:

* 1. FOpucnpyieHIus SBJISIETCS IOPUIMUECKON HAYKON U/WIIM TIPaBOBOM
CHCTEMOM; JaHHBIH TEPMHH MPOMCXOIUT OT JABYX JIATUHCKUX CJIOB: Juris
("of right, of law") and prudence (*'care" and "diligence").

I 2. HeykJi0oHHOE W TOYHOE COOJIIOICHUE 3aKOHHOCTH (TIPaBOBBIX HOPM)
SBJSIETCS.  00S3aTENIbHBIM U1 COOJIIOJICHWS BCEMH  OpraHaMH
rocyJ1apcTBa, JOJKHOCTHBIMU JIUIIAMHU, 00111 CTBEHHBIMHU
OpraHM3alusIMM M BCEMHU TpaXJaHAMHU, BCEMU KOPUAUYECKHUMU H
(U3UIECKUMH JINIIAMHU.

I' 3. I'paxkanckoe MpaBoO PeryavpyeT UMYIIIECTBEHHbIC U CBSI3aHHbBIC C
HAMHU JIMYHBIE HEWMYIICCTBCHHBIE OTHOIICHUS, YCTAHABJIMBAECT
MPUHLNANBI U HOPMBI OTBETCTBEHHOCTH YYAaCTHUKOB KOJUIM3WW, HE
OTHOCSIIIUXCSL K YTOJIOBHOMY IPaBYy.

| 4. VYromoBHOe TPaBO YCTaHABJIMBAET MPHHIMUIBI  YTOJOBHOM
OTBETCTBEHHOCTH, IPUMEHEHWS HAKa3aHUW 3a  IPECTYIUICHUSA,
onpeieisieT KOHKPETHBIE COCTaBbl MPECTYIIEHUA U MEPhl HaKa3aHUs 3a
HUX.
\ 5. KoHCcTHTylHs - OCHOBHOM 3aKOH TOCYAapCTBa, OIPEICIISIONIHNIA
OOIIECTBEHHOE 1 TOCYJIAPCTBEHHOE YCTPOUCTBO CTPAHBI.



UNIT 2. HISTORICAL DEVELOPMENT OF ANGLO-
AMERICAN LAW

Before the Norman Conquest of England in 1066 AD, law had
moved away from blood feud to trial by combat because of pressures
from the barons and community. But there was no uniformity in the
country.

Under the Normans, the king began to appoint reeves in each shire
(sheriff) to hear and decide disputes among the people and to enforce the
king's interests. The king took to sending judges about the country to
hear appeals. Thus developed a "Common Law" for all of England.

The Common Law is a case-by-case process of development of three
branches of law (Criminal, Civil, and Equity) and of three sub- branches
of Civil Law (Property, Torts, and Contract). For a nation with little or
no Civil Law, knowledge of historical Common Law development
allows a person harmed to bring a case not under limited statutory law of
a nation at the moment, but under the ancient concepts of the Common
Law, arguing cases from England and the US. Though the Common Law
will have no binding effect (precedent), you hope a judge will listen,
consider, and adopt the truths presented. So you would actually create
Common Law for the future of your nation.

In 1215 AD, the barons forced the king to submit to the law of the
land by the Magna Charter. By this, the rule of law became established,
that is, "no man is above the law and all are equal before the law".

With time, the reeves and judges bound themselves to the prior de-
cisions by a concept of stare decisis, the prior case holds or precedent.
Soon the system became so bound that justice seemed lost. People began
to petition the king through his chief religious officer, the Chancellor, for
relief. Thus developed the Equity Courts.

Civil courts handled matters of torts (personal wrongs resulting from
breach of duty), crimes (breaches of the king's peace), property viola-
tions, and contracts and used the jury trial. Equity did not use the jury.
To America came a well-developed law and system, and a commitment
to rule of law as a means to have and preserve freedom. The colonists
also came as commercial units used to private property ownership and
ownership of the means of production. And they came with a belief in
religious liberty and a high distrust of governmental power. They saw
rights and power as bestowed by God to people. In turn, people would
have to delegate some of their powers to government to make rule of
law work. Our form of government is:

AConstitutional; there is a central document which defines gov-
ernment;

, 2) Separated; in types of branches and within a given branch (a
horizontal concept);

5. Federated; not all power is at any one level (a vertical concept);

5. Delegated; the people delegate somebody to the States and the
States delegate to the National;

5. Representational.
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| The more complex the governmental system, the more laws needed; a
dictatorship needs less laws than democracy. The US has multiple levels
of legal systems: International; Federal; State; County; City. Each has its
own laws and system subject to some control by next higher level;
higher levels may be limited by lower levels if not all State authority
was "delegated" to Federal.

The US has three branches of government:

Executive (enforces laws; contains the bureaucracy or employees of the
executive branch): president; governor; mayor, manager, or council.
Legislative (writes laws). In counties and municipalities, legislative
branch often called Council or Commissioners. Judicial (interprets the
law). Municipalities do not always have courts.

Jurisdiction is the word which defines the types of cases any par-
ticular court may process: territorial (by the place of the act or by place
of residence of one or more of the parties); subject matter (limitation of
dollar amount, punishment level, or type of case); in rem or in personam
(over property or a person). Jurisdiction is defined by statutes or
Constitutions.

Judges may be elected or appointed and, with rare exceptions, must
be lawyers.

The issue is not what is the law as much as it is what is the result. (Result
IS a combination of a process, the way in which the game is played, and
an individual sense of how the matter ended (justly or un- justly).

GLOSSARY

FEeeve - cyabd

An ancient English officer of justice. He was a ministerial officer
appointed to execute process and put the laws in execution. He wit-
nessed all contracts and bargains, brought offenders to justice and
delivered them to punishment, took bail for such as were to appear at
the county court, and presided at the court.

Common Law - ofOmee 1npaBo, OOBIYHOE  IIPaBo;
HEKOAU(PUIIMPOBAHHOE MPABO B OTJIMYHE OT CTATYyTHOTO MpaBa

As distinguished from law created by the enactment of
legislatures the Common Law comprises the body of those principles
and rules of action which derive their authority solely from usages
and customs of immemorial antiquity or from the judgments and
decrees of the courts recognizing, affirming, and enforcing such
usages and customs; and, in this sense, particularly the ancient un-
written law of England. Common Law is understood as contrasted
with or opposed to "Statutory" Law.

relief - CPEIICTBO Cy/IeOHOM 3alllUThI; YAOBJIETBOPEHUE TpeOOBa-
HUS, IPaBOIPUTI3aHUS

The public or private assistance or support, pecuniary or
otherwise, granted to indigent persons.



equity - copaBeIIMBOCTD, IIPABO CIPABEITMBOCTH; MPAaBO, OCHOBaH-
HOC Ha HOpMax CHpaBeI[JII/IBOCTI/I; CIIpaBCAJINBOC Tpe6OBaHI/Ie

Equity generally means justice or fairness. Historically, equity
refers to a separate body of law developed in England in reaction to
the inability of the common law courts, in their strict adherence to
rigid writs and forms of action, to consider or provide a remedy for
every injury. The king therefore established the court of chancery to
do justice between parties in cases where the Common Law would
give inadequate redress. The principle of this jurisprudence is that
equity will find a way to achieve a lawful result when legal procedure
is inadequate. Justice administered according to fairness as contrasted
with the strictly formulated rules of Common Law. The term "equity"
denotes the spirit and habit of fairness, justness, and right dealing
which would regulate the intercourse of men with men. Equity is a
body of jurisprudence, or field of jurisprudence, differing In its
origin, theory, and methods from the Common Law; though
procedurally, in the federal courts and most states courts, equitable
and legal rights and remedies are administered in the same court. A
system of jurisprudence collateral to, and in some respects
independent of "law"; the object of which is to render the
administration of justice more complete, by affording relief where the
courts of law are incompetent to give it, or to give it with effect, or by
exercising certain branches of jurisdiction independently of them. Eg-
uity and law courts are now merged in most jurisdictions, thoug
equg}y jurisprudence and equitable doctrines are still independently
viable.

tort - nenuKT, rpakxIaHCKOe IpaBOHAPYILIEHUE

A wrong; a private or civil wrong or injury resulting from a breach
of a legal duty that exists by virtue of society's expectations re-
garding interpersonal conduct, rather than by contract or other private
relationship. It is other than breach of contract, for which the court
will provide a remedy in the form of an action for damages. The
essential elements of a tort are existence of a legal duty owed by the
defendant to the plaintiff, breach of that duty, and a causal
relationship between the defendant's conduct and the resulting
damage to the plaintiff. A legal wrong committed upon the person or
property independent of contract. It may be either (1) a direct
invasion of some legal right of the individual; (2) the infraction of
some public duty by which special damage accrues to the individual,
(3) the violation of some obligation by which like damage accrues to
the individual.

testimony - cBuaeTENbCKOE MTOKa3aHue, JAHHOE IOJT IPUCITON TN
CKPETJICHHOE TOPKECTBEHHOM JICKJIaparuen

Evidence given by a competent witness under oath or affirmation, a
solemn and formal declaration. It is a statement made by a witness
usually related to a legal or legislative hearing; evidence as
distinguished from that derived from writing and other sources.
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1o compel - 3aCTaBJIATH, BBIHYXXAATh, IPUHYXIATh

To compel is to urge forcefully; under extreme pressure (to be
subjected to some coersion, fear, terror, inducement, trickery or
threat, either physically or psychologically, blatantly or subtly).

double jeopardy - puck aBaXkAbl MOHECTH OTBETCTBEHHOCTH 3a
OZTHO U TO XK€ IIPECTYILICHUE

Prosecution or punishment twice for the same offense. Common
Law and constitutional prohibition are against a second prosecution
after a first trial for the same offense. Such prohibition is provided by
the US Constitution and by many state constitutions.

self-incrimination - camooOBHHEHHE, CaMOOrOBOp; Jada
HEBBITOIHBIX IS ce0sl MOKa3aHUuU

Acts or declaration either as testimony at trial or prior to trial by
which one implicates himself in a crime. Privilege against self-
incrimination is the constitutional right of a person. The Fifth
Amendment, US Constitution, as well as provisions in many
constitutions and laws, prohibit the government from requiring a
person to be a witness against himself involuntarily or to furnish evi-
dence against himself. It is the burden of the government to accuse
and to carry the burden of proof of guilt.

Fifth Amendment - 5-s monpaska k Korcrutyuu CIIA
The amendment to the US Constitution, part of the Bill of Rights, that

establishes certain protections for citizens from actions of the
government.

in personam (.Lat.) - B oTHOIIEHNM KOHKPETHOrO JHIA

Action seeking judgment against a person involving his personal
rights as distinguished from a judgment against property (i.e. in rem).
Type of jurisdiction which a court may acquire over the defendant
himself in contrast to jurisdiction over his property.

in rem (Lat.) - 8 oTHOIIEHNH camoii Beln

A term used to designate proceedings or actions instituted
"against the thing", in contradistinction to personal actions, which are
said to be in personam. Res IS a Latin term meaning a thing. The subject
matter of actions that are primarily in rem, that is, actions that establish
rights'in relation to an object, as opposed to a person. For example, in
an action that resolves a conflict over title to real property, the land in
question is the res. Tangible personal property can also be a res.

redress - 1. Bo3MellleHHe, yIOBJIETBOpeHHUE, caThchakius; 2.
MpCABbABIICHUC PCTPCCCHOT'O UCKA, B3BICKAHHC B IMOPAIAKE pErpecca

Satisfaction for an injury or damages sustained. Damages or eg-
uitable relief.



search warrant - opaep Ha 00bICK

An order in writing issued by a justice or other magistrate in the
name of the state and directed to a sheriff, constable, or other officer,
authorizing him to search for and seize any property that constitutes
evidence of the commission of a crime, contraband, the fruits of
crime, or things otherwise criminally ﬁossessed, or property designed,
or intended for use, or which is or has been used as the means of
committing a crime. A warrant may be issued upon an affidavit or
sworn oral testimony.

EXERCISES

6. Translate the following words and word combinations or find
Russian equivalents:

relief; in rem, Common Law; testimony; double jeopardy; search warrant;
reeve; equity; to compel; tort; self-incrimination; in personam; redress; to
abridge.

Translate the following sentences into Russian:

1. Under the Normans, the king began to appoint reeves to hear and
decide disputes among the people and to enforce the king's interests.

6. In 1215 AD, the barons forced the king to submit to the law of the
land by the Magna Charter.

6. With time, the reeves and judges bound themselves to the prior deci-
sions by a concept of stare decises (the prior case holds) or precedent. Soon
the system became so bound that justice seemed lost. People began to
petition the king through his chief religious officer for relief. This developed
the Equity Courts.

6. Three branches of US governmental system are: executive (enforces
laws; contains employees of the executive branch: President, Governor,
Mayor find others), legislative (writes laws) Judicial (interprets the law).

6. Jurisdiction is defined by statutes or constitutions.

6. Judges may be elected or appointed and, with rare exceptions, must
be lawyers.

6. Legislative Power: US Congress consisting of the Senate and the
House of Representatives. Members of the House are elected every two
years and are distributed on population basis; 1/3 of the Senate is elected
every two years; each state gets two Senators.

6. President has a veto check on legislature; Congress can override the
veto with 2/3 majority.

6. Executive power: President - four years in the office, faithfully exe-
cutes laws; can be impeached via Congress.

6. Judicial power: Supreme Court and such inferior courts as Congress
may establish.
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3. Fill the gaps in the sentences below with the words and
expressions from the box. There are two expressions which you don't
need to use.

self-incrimination, search warrant, due process, stare decisis, chancellor,
self- incrimination, precedent, tort, double jeopardy, equity

1. The concept that prior decisions are binding upon the present is called

(two words) , or :

2. The was the officer of the king to whom the king first began
referring cases in .

3. This term , brought into the U.S. Constitution all of the
Common

Law of England.
6. Prosecution or punishment twice for the same offense is :
6. . isatestimony by which one implicates himself in a crime.

4. Find English equivalents for the following Russian expressions
and words:

PHCK JBaXKJbl TIOHECTU YTOJIOBHYIO OTBETCTBEHHOCTH 332 OIHO U TO K€
NPECTYIUICHUE; «B OTHOIIEHWH KOHKPETHOTO JIMIIAa», «B OTHOIIEHUU CaMOM
BEUIU»;, OpIep Ha OOBICK; TPaBO CIPaBEVINBOCTH, CBUJIETEIbCKOE
MoKa3aHue, JaHHOE TOJ| MPUCSITO; CaMOOOBUHEHHE; JCTHUKT, TPaKIaHCKOE
paBOHApYILIEHUE; 00IIee MpaBo, HEKOAU(PHUIIMPOBAHHOE MPABO; CPEICTBO
cyneOHOI 3aluThI, YIOBIETBOPEHHE TPEOOBAHHS.

5. Translate the following from Russian into English:

7. O0mee mpaBO SBISETCS COBOKYMHOCTBIO TIPAaBWJI TIOBEICHUSA H
00bIUaeB, CIOXKUBILIMUXCS B OOIIECTBE B PE3YJbTaTe HUX HEOJAHOKPATHOTO
TPAJAULIMOHHOTO MPUMEHEHHUS M NPU3HABAEMBIX CYyJaMHU MpU MPUHITHU
pemennii. Cyzapl, paccMaTpuBasi KOHKPETHbIE Je€Jia, AENAl0T CChUIKM Ha
paHee MIPUHATHIE Cy/IeOHbIE PEIICHHUS TI0 AHATIOTMYHBIM 00CTOSITEIbCTBAM.

8. IlpuHn  «pasgeneHus  BIACTEW»  MOPEANONATaeT, 4YTo IS
spdexkTnBHOrO  (YHKIMOHMPOBAHUS TOCYJapcTBa B HEM  JIOJDKHBI
CYILLIECTBOBaTh HE3aBHUCUMBIE APYr OT JApyra BJACTU. 3aKOHOJAATENIbHAS
(mapiaMeHT), HCHOJHHUTEIbHAas (IpaBUTEILCTBO) U cyaebHas (cucrema
CY/ZIOB Pa3HbIX HHCTAHIIHIA).

9. 3akononatensHass Biacte B CIIIA mnpeacraBnena Konrpeccow,
cocrosamumM u3 Cenata u [lanaTtel npeacraBurenei.

10. Kaxneie aBa roma B CIIIA mnepeusOuparorcss uineHsl [lanmaTe

IpencraButencii u 1/3 Cenara.

[Ipesunent CIIA obnamaer mpaBOM BETO IO OTHOIICHHUIO K 3aKOHOJA-
TenbHOM BiacTH - Konrpeccy. Onnako Konrpecc OonpmmacTBOM B 2/3 T0I10-
COB MOXET OTBEpPrHyThb, HE MPUHATh BO BHUMaHHME BeTo lIpesuacHTa H
MOXXET BO30yIUTh MpUMeHeHHe poTuB [Ipe3uaenTa mpoliecca UMIMIMEHTA.



UNIT 3. CRIMINAL LAW: The Issue of Public
Wrongs

At earliest English law, because of a lack of legislative law and
because of a lack of a place and process to turn to, people were left to
blood feuds for resolution of conflict. You hurt me, | killed you. Then
your uncle killed me, so my dad killed your dad, etc.

The community got tired of this. The local baron was worried
about (he drain on his fighting force. And local religious leaders had
a hard time putting a feud into theologically permissive behavior.

So, a "local law" began to appear, with an incentive to people to
settle cases by compensation. People in conflict were "invited" to
come and sit with others of a community to seek resolution of the
conflict.

When the parties could not agree and no one could prove "truth",
they were left without a remedy. To have a law is wonderful. To have
a process is better. But no remedy means a law or process is of little
value.

To determine truth, trial by "ordeal”, "combat", or "oaths" was in-
stituted. In "combat", each party got a sword, and fought it out under
| he theory that God would protect the innocent one. If a person was
found "guilty"”, he, or his heirs, paid something to the injured party
and sometimes something to the local baron.

With the Norman Conquest, the new Kking, intent upon
consolidating power, established "King's Courts". Here an injured
person (plaintiff) brought action against a wrongdoer (defendant).
But all monies (fines) went to the king rather than to the victim; the
king had to pay judges, keep an army (the police) fed and clothed,
etc. Thus developed Criminal Law, the key components of which are:

| The king (state, people) is seen as victim. Crime is considered to
be an act which the public desires not to be done, and which the
public is willing to punish if it is done. It is a public wrong.

' Because the remedy is punishment, some protections of the
accused become necessary; we do not want to punish an innocent
person. Thus, I here can be no crime without a statute, and acts done
before there is a statute are not criminal (ex post facto). The statute
must set forth every material element of the criminal conduct (no
punishment without a "knowledge"). However, we are all presumed

to know the law.
| The state must prove the defendant did the necessary acts (actus
reus) beyond a reasonable doubt. This means that the balance scales
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must tip to their near maximum. Since punishment is the remedy, we
want to be certain that we only punish the guilty, not the innocent.

Defendant must have done the acts with a level of knowledge
(mens rea, guilty mind) declared in the statute. Over time, and in
order of importance today, this necessary mental state was
determined to be: intentional, reckless, or negligent conduct, or strict
liability.

After conviction, the question is asked: What punishment should
be to carry out the five purposes for punishment: reformation;
restraint;! retribution; and deterrence (individual or general).

Crime has three major parts: crime against person; crime against
property; and crime against the public order.

A crime against person always involves force or threat of force
against the body of another (murder, battery, rape, robbery, extortion,
kidnapping, etc.).

Crimes against property are distinguished by an absence of force
| against a person and loss of property is the key (theft,
embezzlement, false pretenses, forgery, burglary, arson, etc.).

Crimes against public order include rioting, treason, and most of
the "victimless" crimes (prostitution, sale of pornography, drug
deals, and, until recently, abortion). Violence to person or loss of
property may or may not be present. What is present, is behavior
seen harmful to the integrity of community to such an extent as to
call for criminal punishment. Sometimes we see these as "moral
crimes".

Intent has its own set of definitions:

Specific_intent: Defendant has a determination of mind to
commit at least one of the required elements of a criminal offense.
Example: first degree murder normally requires proof of
premeditation, which is a| matter of intent found to be existent before
picking up the gun, to do an act (shoot the gun) and bring about a
result (kill the person).

Transferred intent convicts a person of a result, which they did
not intend, but which was a result of the illegal act. Example: I intend
to kill by shooting, but miss and kill B, whom I love and would never
kill. My intent to kill A is transferred to B; | am guilty of murder.

Implied _intent: We are rational people, intelligent and
understanding; so intent to do an act may be implied from doing of
the act.

Strict liability: Here there is no need for a mental status. We are
liable for doing the act without defense. Example: sexual intercourse




with a female under a specified age (statutory rape). Your belief
concerning her age (even a reasonable belief) is no defense.

Let's look at some of the common criminal defenses. First, there
are mistakes of fact. | take a bag of yours at the airport thinking it is
mine; we can say mistake of fact, but it really is lack of intent to
steal. Or | buy an item not knowing it to be stolen, no intent, no
crime. However, if its value is $100 and | pay $1 and the transaction
IS on a street corner, maybe | am unable to make the defense work
for me. Any mistake of | net must be honest and reasonable.

Can my voluntary intoxication be a defense? Generally, no; it is
an net of choice, negligent or reckless in character, so it is not
allowed as a defense, involuntary intoxication may be a defense.

Another category of defenses is called justification. It includes
self- defense, defense of others, defense of property, acts done under
apparent authority, and consent. Self-defense is viewed from the
mind and the person claiming the defense, not from the mind of a
reasonable person. What this means is: we cannot second-guess the
action after the fact; if there may have been several reasonable
responses, and this was one of them then the defense is good. But the
force | use in defense must be proportionate to the force you use
against me. An aggressor cannot claim self-defense unless he
terminates the conflict and then finds he must defend against the
continuing attack of the other. Defense of others normally requires a
prior relationship between the person being attacked and the person
claiming the defense. Defending one, who later proves to have been
the aggressor, means you cannot claim the defense because that
person could not claim the defense. Defense of property is very
limited as to the amount of force you can use.

Acts done under apparent authority is a defense allowing public
officials (and those acting under their oversight) to possibly commit
a crime and not be punished, if it was reasonably necessary to doing
their job. Consent is a defense where the consent to act would have
been illegal, for example, | consent to your battery of me in a boxing

match.

Another set of defenses is called excuse. Infancy, necessity
entrapment and insanity are classic examples. Historically, infancy
defense was available to anyone under the age of 7; they were
presumed incapable of forming the intent needed for a criminal act.
From 7 to 14 it was presumed they could not, but the presumption
could be overturned upon a showing of sufficient age and
understanding. Above 14 they were presumed capable. Today, in the
U.S., we use Juvenile Courts to deal with people under the age of 18;
however, for certain crimes, and at certain ages, youth can be re-
moved from the juvenile system to the adult system.
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Necessity (including compulsion, duress, coercion) is a defense
where the act is acknowledged, and the criminality of the act is
known in advance, but the person claims that they have no choice.
The defense is not available in a homicide, very limited in crimes
against persons, and normally only found in property offenses. There
is involved a sense of emergency response to a situation, and the
harm being prevented by the illegal act must be greater than the

harm the illegal act causes.

Insanity only became a defense in 1843. It is a direct outgrowth of
the issue of intent as is the defense of infancy. When first allowed it
was only if one could not understand the difference between right or
wrong, or did not have the ability to understand that an act was wrong
because of mental disease or defect. It has since expanded to matters
such as diminished capacity and irresistible impulse.

GLOSSARY

remedy - cpeacTBO IPaBOBOM 3aIIUTHI; MPEIOCTABIISITH CPEJACTBO
IIPABOBOM 3aILUTHI

The means by which a right is enforced or the violation of a right
Is prevented, redressed, or compensated.

ex post facto (Lat.) - mocne ¢axra, mocne cobbITHS
Latin term meaning "after the fact".

Canon Law - kaHOHMYECKOE MPaBo

A body of Roman ecclesiastical jurisprudence compiled in the
twelfth, thirteenth and fourteenth centuries from the epistles and bulls
of the Holy. One of a body of rules to guide the interpretation of
statutes, ordinances, etc. In ecclesiastical law a rule primarily
concerning the clergy, but also at times embracing lay members of a
congregation.

Plaintiff-ucren

A person who brings an action; I the party who complains or
sues in a | civil action and is so named on the record. A person who
seeks remedial relief for an injury to rights is designated a
complainant.

Defendant - orBeTunk; 0OBUHSIEMBII
The person defending or denying; the party against whom relief
or | recovery is sought in an action in a| criminal case.

public wrong - napymenue | 00mecTBEHHOr0 MPaBOMOPSIIKA
Violations of public rights and duties which affect the whole
community; crimes and misdemeanors.

Wrong - npaBOHApyLIECHUE, JEITUKT, BPE



A violation of the legal rights of another. It usually signifies injury to
person, property; in more extended sense includes violation of
contract.

wrongdoer - mpaBOHAPYIIUTENh, PECTYITHUK
One who commits an injury; a tortfeasor.

tortfeasor - mpaBonapymmrens A wrongdoer; one who commits <>r
Is guilty of a tort.

actus reus (Lat.) - BunosHoe neiicTBre
A wrongful deed which renders I lie actor criminally liable if com-
bined with mens rea, a guilty mind.

mens rea (Lat.) - «BuHOBHAsE MOJISI»; IpeAHAMEPEHHAS BUHA
A guilty mind; a guilty or wrongful purpose; a criminal intent,
guilty knowledge and willfulness.

strict liability - cTporas OTBETCTBEHHOCTh, OOBEKTHBHAS
OTBCTCTBCHHOCTDH

One which imposes criminal sanction for an unlawful act without
requiring a showing of criminal intent.

larceny - xumenne The felonious taking and carrying away of the
personal property of another, without the person's consent by
someone who is not entitled to possession, with intent to deprive the
owner of the property and to convert it to the use of the taker or
another person, other than the owner. Larceny is sometimes
classified as either grand larceny or petite (petty) larceny, according
to the value of the
property taken or the method employed.

deterrence - cpeacTBO  yAep)KaHHMS ~ YCTpPAIICHUEM  OT
COBEPLIEHHUS IIPECTYIIHBIX ACHCTBUN

Anything which impedes or has a tendency to prevent; e.g.,
punishment is a "deterrence" to crime.

felony - ¢enonus, kaTeropus TAKKUX MPECTYIUICHUN

A crime of a graver or more serious nature than those designated
as misdemeanors. Statutes often define felony as an offense
punishable by imprisonment for more than one year ,,or by death.
The original common law felonies were felonious homicide,
mayhem, arson, rape, robbery, burglary, larceny, prison breach (es-
cape) and rescue of a felon.

homicide - mumenue yemoBeka KU3HH, yOUIMCTBO
The killing of one human being. A person is guilty of criminal
homicide if he purposely, knowingly, recklessly or negligently
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causes the death of another human being. Homicide is not
necessarily a crime. There are other cases in which homicide may be
committed without criminal consequences, as where it is done in the
lawful execution of a judicial sentence, in self-defense, or as the
only possible means of arresting an escaping felon.

battery - uzouenue Criminal battery is defined as the unlawful
application of force to the person. It may be unlawful touching
of or use of force on another person willfully or in anger. Battery
may be considered either a tort, giving rise to civil liability for
damages to the victim, or a crime.

extortion - BeiMoratenscTBo The obtaining of property from
another induced by wrongful use of actual or threatened force,
violence, or fear, or under color of official right. Extortion is used
interchangeably with blackmail and is commonly punishable as a
felony.

false pretenses - MmomeHHHYECKHIT OOMaH

False pretenses, a statutory crime, which consists in most juris-
dictions of these elements; a false representation of a material,
present or past fact which causes the victim to pass title to his
property to the wrongdoer who (a) knows his representation to be
false and (b) intends thereby to defraud the victim.

transferred intent - npecrtynHoe HaMepeHHE, NMEPEHECEHHOES
Ha Jpyryro neib

If a person intentionally directs force against one person
wrongfully but, instead, hits another, his intent is said to be
transferred from one to the other and he is liable to the other
though he did not intend it in the first instance.

misdemeanor - «MHUCAMMHHOP», KATEropus HaWMEHEe
OIACHBIX MPECTYIJICHUH, TpaHUYalMX C aJMUHUCTPATUBHBIMU
IIPaBOHAPYILIECHUSIMU

A class of criminal offenses less serious than felonies and sanctioned
by less severe penalties; offenses generally punishable by fine or im-
prisonment. Under federal law, and most state laws, any offense other
than a felony is classified as a misdemeanor.

entrapment - npenocrarienue Uy BO3MOXXHOCTH COBEPIIUTH
MPECTYIUICHUE, KOTOPOE OH HE 3aMbIIIIAII

The act of officers or agents of the government in inducing a person
to commit a crime not contemplated by him, for the purpose of
instituting a criminal prosecution against him.

duress - npunyxnenue
Refers to conduct that has the effect of compelling another person to
do what he or she need not otherwise do. It is a recognized defense to



any act, such as a crime, contractual breach or tort, all of which must be
voluntary to create liability. A condition where one is induced by wrong-
ful act or threat of another. One who, under the pressure of an unlawful
threat from another human being to harm him (or to harm a third
person), commits what would otherwise be a crime and under some
circumstances may be justified in doing what he did.

offender - IIpaBOHAPYIIUTEIb

Commonly used in statutes to indicate person implicated in the
commission of a crime and includes person guilty of a misdemeanor or
traffic offense.

offense - nmnpasomapymenue, npecrymnenme A felony or
misdemeanor; a breach of the criminal laws. The word offense, while
sometimes used in various senses, generally implies a felony or a
misdemeanor infringing public as distinguished from mere private rights,
and punishable under the criminal laws, though it may also include the
violation of a criminal statute for which the remedy is merely a civil suit
to recover the penalty.

EXERCISES

11. Translate the following words and word combinations or find Russian
equivalents:

public wrong; remedy; civil law; transferred intent; plaintiff;
defendant; strict liability; battery; deterrence; felony; homicide; mens
rea (hat.).

12.Translate the following sentences into Russian:

12. Crime is considered to be an act which the public desires not to
be done, and which the public is willing to punish if it is done. It is a
public wrong.

12. An injured person (plaintiff) brings action against a wrongdoer
(defendant).

12.Since punishment is the remedy we want to be certain that we
only punish the guilty, not the innocent.

12. The five purposes for punishment are: reformation, restraint,
retribution and deterrence (individual or general).

12. Crimes against person include crime which involves the death
of another person (homicide, murder, manslaughter) or crime involving
force or threat of force against the body of another but does not result in
death (battery, rape, robbery, extortion, kidnapping).
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12. Crimes against property are distinguished by an absence of force
against a person; loss of property is the focus (theft, embezzlement, false
pretenses, forgery, burglary, arson).

12. Crimes against public order include rioting, treason, and most of
the "victimless" crimes (prostitution, sale of pornography, drug deals).

12. Justification in criminal cases, includes self-defense, defense of
others, defense of property, acts done under apparent authority.

12. Entrapment means that the person doing the act is led into it by
someone in authority and would not have done the act otherwise.

12. Insanity of the person who committed the crime can be a
defense. It is only if the one could not understand the difference between
right or wrong or did not have the capacity to understand that the act was
wrong.

3. Fill the gaps in the sentences below with the words and expressions from
the box. There are two expressions which you don't need to use.

justice of the peace, plaintiff, wrongdoer, procedure, tortfeasor, defendant,
trustee, remedy, felony

1. Tohave law is good. However, without and , our
laws
have no value.
1. There are two township officials listed: one is and the
other is

2. A person who commits an injury is a ora
3. A person applying for relief against another person or sueing in a civil
action isaee -

Si is a person against whom court proceedings are brought.

1. Find English equivalents for the following Russian expressions and
words:

CPEIICTBO YACPX aHUS YCTPAIIEHUEM OT COBEPIICHUS MPECTYIMHBIX
JNCUCTBUM;  TSDKKOE  NPECTYIUIEHWE;  NPECTYIHOE  HAMEPEHHE,
MEPEHECEHHOE Ha APYTYIO Liejb; JUIICHUE YeJIOBEeKa KM3HU; U30MECHHUE;
OOIIIECTBEHHOE TPaBOHAPYIIICHHUE; MOIICHHUYECKUN OOMaH; CpPEeCTBO
CyeOHOM 3aIlUThI; UCTEIl; OTBETUHK.



2. Translate the following from Russian into English:

a. «MuCOUMUHOP» OTHOCUTCS K KaTErOpMH MEHEE OIACHBIX
IIPECTYIUICHH, YEM YTOJOBHBIE, T.€. TPAHUYUT C AAMUHHUCTPATUBHBIMU
IIPaBOHAPYIIEHUSAMM.

b. Ilpu coBeplIeHNH YTOJOBHOTO MPECTYIUICHUS ONPAB/IBIBAIOIINM
00CTOSITETLCTBOM MOXKET ObITh CaMoO3allluTa, 3aluTa JPYrHux, 3allura
COOCTBEHHOCTH.

Cc. [Ipectymiienusi mpoTUB JTUYHOCTU BKJIIOYAIOT ciydaum yOHMIICTBa,
HAaHECEHUs  yBeubs, M30MEHMs, W3HACWIOBAaHUA,  OrpadieHus,
BBIMOI'aTEJIbCTBA, MOXUILECHUS JIFOIEH U JIP.

d. [IpecTyruiennss TPOTUB COOCTBEHHOCTH BKIIOYAIOT — CIy4au
BOPOBCTBA, OrpaliieHMs, JIUIIEHUSI COOCTBEHHOCTH IMYTEM TMOJJIOTOB U
MOJ/IETIOK JJOKYMEHTOB, pacTpaThl, MOIIEHHUYECKHE 0OMaHbl, B3JIOMbI U

TTOKOTH.
[IpecTymiieHuss MNPOTUB  OOIIECTBEHHOIO TMOPSAKAa BKJIHOYAIOT
MIOTPOMBI, CYNPYKECKHE W3MEHBI, TOPTOBJIIO HapKOTHKAMH,

nopHOrpadu4YecKoil MPOAYKIMEH, MPOCTUTYIIHIO.
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UNIT 4. CRIMINAL PROCEDURE

In both criminal and civil proceedings, a document (Pleading) must
be filed with the court to start a proceedings - called an Information in
Criminal Law. The papers are filed for the State by a Prosecutor. To an
Information is attached an Affidavit To Show Probable Cause, under oath.
The documents name a defendant, set forth the facts constituting the
offense, the statute which has been violated, and the source of the
information (confession, eyewitness, etc.).

The judge then issues a bench warrant to the sheriff for arrest of a
defendant. The court cannot proceed further until the defendant is served
with warrant plus information and affidavit service results in arrest, and
the defendant is taken into custody.

Upon arrest, a day for the defendant to appear in court is set nor-
mally within one week. At arrest, the defendant will be advised of: (1)
the charge; (2) right to an attorney; (3) right to an appointed attorney at
state expense if he can't afford an attorney; (4) does not have to say
anything without an attorney present; (5) anything said can be used
against him in court; and (6) right to bail, amount of bail, and way to
post it. The defendant is allowed free phone calls to tell people where he
IS, and to arrange balil.

The defendant may be arrested before papers have been filed when
the officer has probable cause to believe he has committed a crime. Then
he will be told these same rights, except bail. But if a warrant is not
secured from a judge filed within 72 hours, he must be released (he can
be rearrested later, however).

At the first court hearing (arraignment) the court will:

Ask the defendant (1) if he has an attorney, intends to employ an
attorney, or needs attorney appointed for him; (2) if he is prepared to
enter a plea of guilty or not guilty; (3) advise defendant of his right to
jury trial; (4) if the defendant says he wants to waive any right, court will
examine him to see if he understands rights and effect of a waiver;

12. reconsider the matter of bail possibly by a pre-trial release report\
12. possibly set the matter for preliminary hearing or for omnibus hearing
and/or set the case for trial.

\ If the defendant remains silent court will enter a plea of not
guilty, set the case for jury trial, and appoint an attorney to meet and
consult with the defendant. Between arraignment and trial, the
defendant has the right to discovery: to see investigatory file of
prosecutor, take depositions of witnesses, view physical evidence, have



special investigators appointed or expert witnesses hired to examine
evidence and testify, right to compel people to come and testify
(subpoenas), or produce tangible evidence, etc. He must tell prosecutor
names and addresses of his witnesses, and certain special defenses (as
alibi or self-defense). If the defendant is indigent all necessary costs of
defense will be paid by the state.

Between arraignment and trial, the prosecutor and defense attorney
will engage in plea and/or sentence bargaining. There may be special pre-
trial hearings on issues of the admissibility of evidence (such as a
confession, evidence seized by a search warrant, etc.). There may be a
preliminary hearing requested by the defendant to test the existence of
probable cause. Court may set omnibus hearing with prosecutor and
defense attorney to discuss if case is ready for trial. In criminal cases
the judge keeps the case moving; in civil cases, the lawyers do.

If the defendant pleads guilty or is convicted at trial the court sets
sentencing hearing and pre-sentence report (normally prepared by Pro-
bation Department). The report will contain: criminal, educational,
family and work histories of the defendant; statement of facts of the
crime charged; and drug or psychological evaluations. The defendant
gets to view report before hearing and can introduce evidence at hear-
ing. Victims are often invited to hearing, and can give input on what
they believe should happen. However, the court may be bound by a
form of mandatory sentence.

If sentenced to prison, the defendant is sent to the Department of
Corrections, which selects the actual prison. When released from prison

he is placed on parole (like probation - periodic reporting to officer).

A purpose of jury was to keep citizenry informed about rightness of the
law as a check against tyranny of the law. That protection is breaking
down because of (1) inability of the jury to nullify the law; (2) failure of
the jury to know the penalty; (3) the dramatic increase of plea-
bargaining; (4) the development of Administrative Law where there is
no right to a jury trial. At the same time, confrontation of the offender is
breaking down. Confrontation means: This is what you did; It was
wrong; You chose to do it; Here is the hurt you caused; Here is what you
must do to make the wrong right; Don't do it again. Without con-
frontation there is little chance of reformation.

Problems are:

(1) lack of speed in the process; (2) plea bargaining; (3) lack of direct
confrontation by victim; (4) prosecutor discretion; (5) change in defense
attorney from counselor to upholder of rights rules, and process; (6) Ju-
venile Justice System; and (7) highly adversarial nature of the process.
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Results are: excuse, justification, rationalization and blame-casting of
defendant rather than repentance.

GLOSSARY

pleadings - MCKOBBIC 3asBIICHHS; COCTsA3aTCIbHBIC OyMaru, KOTO-
phIMU OOMEHHMBAIOTCSI CTOPOHBI Ha TPEABAPUTEIIBHON CTaIUuM CyJIeOHO-
ro pa3ouparenbCcTBa

The formal allegations by the parties of their respective claims and
defenses. Statements, in logical and legal form, of the facts that
constitute plaintiffs cause of action and defendant's ground of defense.
Pleadings are either allegations by the parties affirming or denying
certain matters of fact, or other statements in support or derogation of
certain principles of law, which are intended to describe to the court or
jury the real matter in dispute.

information - zasBiaeHue 00 0OBUHEHHH

An accusation exhibited against a person for some criminal offense.
A written accusation made by a public [prosecutor. The information
may be used to bring a person to trial. The I purpose of an information is
to inform the defendant of the charges against him or her and to inform
the court of the factual basis of the charges.

prosecutor - mpokypop One who prosecutes another for a crime in
the name of the government. One who instigates a prosecution by
making affidavit charging a named person with the commission of a
penal offense on which a warrant is issued. One who instigates the
prosecution upon which an accused is arrested.

affidavit - muceMeHHOE MOKa3aHHME C IICIBI0 BBIIAYU OpjAepa Ha
apect A written or printed declaration or statement of facts, made
voluntarily, and confirmed by the oath or affirmation of the party making
it, taken before a person having authority to administer such oath or af-
firmation. It is a written statement made before an officer of the court or
a notary public.

probable cause - Bo3Mo)xHas mpUYMHA, OCHOBAHUE JIJIS BO30YXKIe-
HUS CYZCOHOTO Jiesia MPOTHUB ITPaBOHAPYITATEISA
Reasonable cause; having more evidence for than against. A reasonable
ground for belief in the existence of facts warranting proceedings. An
apparent state of facts found to exist upon reasonable inquiry which
would induce a reasonably intelligent and prudent man to believe, in a
criminal case, that the accused person had committed the crime charged,
or, in a civil case, that a cause of action existed.

bench warrant - pacnopsbkenue, npukas cyaa, CyaeOHbINH opaep



Document issued by the court for arrest of a person or to bring in a
witness who does not obey the subpoena. Bench warrant is commonly
issued to compel a person's attendance before the court to answer a
charge of contempt or if a witness or a defendant fails to attend after a
subpoena has been duly served.

subpoena - BBI30B B Cy[I, IOBECTKA
It is a command to appear at a certain time and place to give testi-
mony upon a certain matter.

to take into custody - B3sTh mof cTpaxy, MO OXpaHy
Custody is the care and control of a thing or person. The term may
mean actual imprisonment or physical detention.

charge - ooBuneHue

An accusation. In criminal law it is accusation of a crime by a formal
complaint, information or indictment. In trial practice, an address
delivered by the court to the jury at the close of the case, telling them the
principles of law they are to apply in reaching a decision. The charge
may
also include instructions given during the trial for the jury's guidance.

attorney - ageokar, 0pucT, IOBEpeHHBIH

In the most general sense this term denotes an agent or substitute, or
one who is appointed and authorized to act in the place instead of an-
other. An agent, or one acting on behalf of another. It is one under appli-
cable law to practice law.

bail - nenexubrit 3am0r
Money deposited to free a prisoner until trial.; to bail - BerzaBats Ha
IMOPYKH, 11OJ I[eHe)KHBIﬁ 3aJior

To set at liberty a person arrested or imprisoned, on security being
taken for his appearance on a certain day and a place in the court.

to investigate - paccnenosats, mpoBOAUTH JO3HAHHUE

To follow up step by step by patient inquiry or observation. To trace
track; to search into; to examine with care and accuracy; the taking of
evidence.

to plead — 3asBisATH, OTBEUATh HA OOBUHEHHS B CY/IC
To deliver in a formal manner the defendant's answer to the plain-
tiffs declaration, complaint or to the indictment, as the case may be.

indictment — o6BuHUTETBHBII aKT
An accusation in writing, a charge which must be proved at trial
before a defendant may be convicted.
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arraignment - npenbsiBieHue OOBUHEHUS

An initial step in the criminal process in which the defendant is
formally charged with an offense. Procedure where by the accused is
brought before | the court to plead to the criminal charge. The defendant
is given a copy of the complaint, indictment, information or other
accusatory instrument, and informed of his constitutional rights,
including the pleas he may enter. The charge is read to him and he is
Basked to plead "guilty” or "not guilty".

plea of "guilty" or plea of "not gquilty" - 3asBiuenue
[IOACYAMMOTO O
13. MPU3HAHUYU WIA HETIPU3HAHUU Ce0s1 BUHOBHBIM

The defendant's response to a criminal charge (guilty, not guilty), a
14. confession in open court.

jury trial - cyn mpucszkubix Trial of matter or cause before { jury

as opposed to trial before judge.
15. The right to "jury trial" implies a trial by an impartial and
qualified

jury. Function of jury is to determine issues of fact in civil and criminal

leases and to reach a verdict in conjunction with those findings. While
the number of jurors has historically been twelve, many states now
permit six-member juries in civil cases, and some states permit Six-
member juries to hear criminal cases as well.

to waive one's right - orkazaTbcs oT nipaBa, 3asiBUTh Cyay oTka3 | ot
rpaBa

To abandon, throw away, renounce, repudiate a right, a privilege,
or the opportunity to take advantage of something. To give up right
voluntarily. A person is said to waive a benefit when he abandons the
remedy which the law gives him. In order for one to "waive" a right, he
must do it knowingly and be possessed of the facts.

deposition - mucbMeHHOE TIOKa3aHKe MO/ MPUCITON U MPHOOIIECHHE
K MaTcpuajiaM Acjia JOKYMCHTOB, BCHICCTBCHHBIX JOKA3aTCIbCTB

A method of pre-trial discovery that consists of a testimony of a wit-
ness taken in writing, under oath or affiliation before some judicial of-
ficer in answer to questions or interrogatories and to be used upon the
trial of a civil action or criminal prosecution. All the documents are to be
duly authenticated.

to testify - maBatep mokasanus ,TO give evidence as a witness; to
make a solemn declaration under oath or affirmation, in a judicial in-
quiry, for the purpose of establishing or proving some fact.



indigent - nenmymmii In general sense, one who is needy and poor,
or one who has not sufficient property to furnish him/her a living.

plea bargaining - caenka o IpU3HAHUU BUHBI B HAUMEHEE TSHKKOM
U3 BMEHSIEMBIX OOBUHEHUEM peCT YHJIGHI/Iﬁ
The process whereby the accused and the prosecutor in a criminal case
work out a mutually satisfactory disposition of the case subject to court
approval. It usually involves the defendant's pleading guilty to a lesser
offense or to only one or some of the counts of a multi- count indictment
in return for a lighter sentence than that possible for the graver charge.

omnibus hearing - ciyianue pa3jIMYHbBIX BOIPOCOB
Hearing at which there are many unrelated matters on the agenda for
discussion and consideration.

mandatory sentence - o0si3aTeabHOE 0 3aKOHY HaKa3aHUE

Statutes in some jurisdictions require a judge to sentence a convicted
defendant to a penal institution and furnish no room for discretion. The
statutes generally provide that the
sentence may not be suspended and that no probation may be imposed,
leaving the judge with no alternative but commitment.

on parole - ycmoBHOE 0CBOOOXKAEHNIE; OTIIYCKATh HA ITOP YKH

Release from jail, prison or other confinement after actually serving
part of sentence. A conditional release of prisoner, generally under
supervision of a parole officer. Such may be revoked if he fails to
observe the conditions provided in parole order.

confrontation - ounas craska In criminal law, the act of setting a
witness face to face with the prisoner, in order that the latter may make
any objection he has to the witness or that the witness may identify the
accused.

EXERCISES

15. Translate the following words and word combinations or find Russian
equivalents:

arraignment; depositions of witnesses; to take into custody; affidavit;
prosecutor; plea bargaining; information; pleadings; the existence of
probable cause; to introduce evidence at hearing; mandatory sentence; to
be placed on parole; confrontation of the offender; jury trial; subpoena.

15. Translate the following sentences into Russian:

15.In both criminal and civil proceedings, a document (pleading)
must be filed with the court to start a proceeding. In criminal law it is
called an information.
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15.The papers are filed for the state by a prosecutor. To an
information is attached an affidavit to show probable cause, under oath.
15. At time of arrest, a defendant will be advised of: (a) the charge;
(b) right to an attorney; (c) right to appointed attorney at state expense if
he can't afford an attorney; (d) that he does not have to say anything
without attorney present;
e) that anything said can be used against him in court; and (f) right to
bail, amount to bail, and way to post it.

15.The judge issues a bench warrant to the sheriff for arrest of
defendant.

15. At the first court hearing the court advises the
defendant of his right to [jury trial and if defendant says he wants to
waive any right, court will examine him to see if he understands rights
and effect of a waiver.

3. Fill the gaps in the sentences below with the words and expressions
from the box. There are two expressions which you don’t need to use.

prosecutor, subpoena, deposition, indigent, pleading indictment information, j
custody, public defender, interrogatory, bench warrant, affidavit to show
probable | cause, confrontation, omnibus hearing, request for admission,
testimony, bail

1.Documents filed in any court case are called .
2. To begin acriminal case,the _  files either an
together with  an ; or an as a
result of actions of a Grand Jury.
15. This document, issued by a judge in a criminal case, causes
you to be wrested: .
15. This document, in either a civil or a criminal case, orders you
to appear | and testify:
15.1f a person is taken into without a court order, the
police may
I only hold him for 72 hours.
Three types of discovery are: ; ; and :
15.In a criminal case, if the defendant is , he is often
represented by
Ka .
15.In a criminal case to see if a case is ready for trial, a judge
meets with | the attorneys in an :
15. In Criminal Law the act of setting a witness face to face
with the accused is called .




15.Find English equivalents for the following Russian expressions:

3adBJIEHHE 00 OOBHMHEHHWHU, NHUCHMEHHOE ITOKA3aHUE C IMEJIBIO
BBIJIAYM OpJIepa Ha apecT; MpUKa3 Cynaa, CyAeOHBIN opjaep; B3ATh IOJ
CTpaXXy; BbIJaBaTh Ha TIOPYKH, OCBOOOXKIATh U3-TIOJ CTPAXKH ITOJ 3aJI0T,
IpeIbsBICHUE OOBUHEHUS,; OTKAa3bIBATLCSA OT IpaBa; 00sA3aTeIbHOE, IO
3aKOHY, HaKa3aHHE; YCIOBHOE
16. OCBOOOJKJICHHE, OYHAs CTaBKa, MPOKYpOp; BBI3OB B CyHI IO
MOBECTKE; OOBHHHUTEILHBIN aKT; CyJl IPUCSDKHBIX; TaBaTh TOKa3aHU.

m Translate the following sentences from Russian into English:

1. CyneOHoe [en0 O TMpUBICYEHUH K YrOJIOBHOMU
OTBETCTBEHHOCTH 3a COBEpUICHHE NPECTYIUICHUS
BO30YXX/Ia€T MPOKYpPOP.

16.Cynps BbIaeT mepudy opaep Ha apecT 0OBHHSEMOTO.

16.Bo Bpems apecta oOBHHsEMOMY cooOmIaeTcs ciaeayroiee: (a)
oOBuHeHUE,; (0) YTO OH MMEET MPaBO BOCIIOIB30BATHCS aJIBOKATOM; (B)
YTO OH MMEei MpaBO Ha aJBOKATa 3a I'OCYJApPCTBEHHBIN CUET, CIIH Y
HETO HET CPEJICTB OIIATUTH YCIIYT'H CBOEro ajBokarta; (I') 4TO OH UMEeeT
IpaBO HE OTBEYATh HA BOMIPOCHI B OTCYTCTBHME CBOCTO ajBokarta; (1)
YTO BCE CKA3aHHOE MM MOXET OBITh MCIIOJIb30BAHO TIPOTHB HETO B Cy/Ie
¥ (€) 4TO OH UMEET MPABO OBITH OTIYIIEHHBIM ITOJT 3aJI0T.

16. OOBUHsIEMbId MMEET MPaBO OBITh O3HAKOMJIEHHBIM C
MOKa3aHUSAMHU CBUICTEIICH.

16. ITloreprieBuine 4acTo NPUIJIALIAKOTCS HA CIYLIAHUE Aea.
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UNIT 5. TORTS: The Issue of Private Wrongs

Because the victims were soon forgotten in the king's system,
they turned hack to the local courts, filing cases against offenders
who had caused them a harm. These actions were first known as
trespass; later torts; "A complex machine for shifting human losses
from one who sustained loss to someone else."

At first, there were three varieties of trespass:

16. Trespass with force of arms against the person:

Assault: Acts placing plaintiff in reasonable apprehension of an
imminent battery taking place. Words are never enough but may be
with some action. There must be present apparent ability of
defendant in plaintiffs perception to carry out the threat.

Battery: Intentional touching of the person of another in a rude,
in-solent or angry manner. "Person" includes things attached to him
at the lime, mid the touching can be by an agency set in motion.

False imprisonment: plaintiff must be aware that he is not free to
move about at will as a result of the acts of defendant. Confinement
must be total and without freely given consent.

16. Trespass against the personal, private property of another by
carrying away theft (exerting unauthorized control over property of
another with intent to deprive the owner of the use and enjoyment)
and

16. Trespass against real estate; breaking the close. In burglary an
historic statutory element is "breaking and entering".

All three trespasses require proof of a specific intent to do the act
which caused the harm; that is, that the act of the defendant was voli-
tional us opposed to a reflex. But it was not necessary to prove that a
harm was intended or that harm even resulted. Trespass began in
strict liability, at the opposite end of Criminal Law!

But the original law was insufficient. Defendant throws a log to-
wards the road, hitting plaintiff who is walking past. Plaintiff, being
harmed, has an action in trespass against defendant, because he was
directly touched by the agency set in motion by defendant. But what
if, instead of hitting plaintiff, the limb lays in the highway and
plaintiff, in the dark, stumbles over it and is injured. What then?
Local courts developed actions on the case. Trespass became the
action for direct and immediate harm without actual damages.
Actions on case were for consequential or indirect harm where actual
damage! did have to be proven.



But in actions on the case you also had to prove a fault that the
defendant did the act with some mental culpability, but not
necessarily with mens rea. Gradually fault became the doing of an
act negligently] recklessly, or intentionally.

Negligence means to do an act, which a reasonably prudent
person would, in same or similar circumstances, not do, or to refrain
from doing an act, which a reasonably prudent person would do. You
were hell to a mythical community standard of conduct. The
community, in the form of the jury, determined its standards case by
case.

Reckless means doing an act with a heedless disregard for thfl
safety of others, where the actor knows, or has every reason to kromi
that a very high risk of harm is being created.

Intentional means the act was done knowingly and volitionally,
but the result of the act may not have been intended or even
foreseeable.

These definitions are, for all practical purposes, the same when
used in the Criminal Law, but in reverse order of importance. That is
intent is the most important question in Criminal Law, with negligent
least; in tort, negligence is most important, with intent the least.

At first tort had a problem with liability for any negligent
inaction. Eventually it developed the theory that since the tortfeasor
Is in the best position to reduce or eliminate the risks of his behavior,
he may be held responsible for failing to do so provided that he had a
duty to act.

The interest and power of the king in Criminal Law soon
swallowed up the tort actions of assault, battery, false imprisonment,
theft, bur« glary, arson, murder, mayhem, etc. Tort Law for a time
lost its character of strict liability, except for trespass on real
property. It later develops some strict liability in manufacture,
possession or use of dangerous items (dynamite), stored water on the
premises, etc.

Tort Law became the way to address a private wrong, while
Criminal Law addressed public wrongs. But the same acts could be a
crime! and a tort! Today, although not at first, a person might be
sued at both Criminal Law and Tort Law for the exact same acts.

Tort Law asks: (1) Was there duty owed by the defendant to the
plaintiff? (2) Was this duty breached! (3) Was the behavior
negligent! reckless, intentional, or under strict conduct? (4) Did
damage proximately result? (5) Is the proof sufficient to tip the scales
of justice?! (6) What compensation is proper?

Proximate cause means two things:
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16. Cause in fact: the plaintiffs injury wouldn't have occurred but
lot defendant's act;

16. Legal cause: a reasonable relationship between act done and
the risk created (foreseeability).

Tort is considered to have several purposes: (1) compensate
people for wrongs suffered; (2) place the cost of compensation upon
those who, in justice, ought to bear it; (3) prevent future loss and
harm (gen- i4 a | and specific deterrence); (4) vindicate the person
wronged; and (5) to deter victims from making an individual
retaliation for wrongs done.

The difference between crime and tort is seen in the matter of to
whom the fault must be acknowledged: to the state (in Criminal
Law) or a victim (in Tort Law). There is also a difference in the
response of the law: punishment in Criminal Law and compensation
to victim in Tort Law. ,

Many of the defenses at Criminal Law are available in such as
self-defense, necessity, infancy, insanity. The difference is that you
are working in the field of preponderance of the evidence rather than
preemption of innocence: tort liability is easier to prove and harder
to defend against. What truly happens is that the jury tends to
pragmatism as It looks at these defenses, both in crime and in tort.
The defense, which you most frequently encounter in Tort Law, is
contributory negligence or comparative negligence. Under the
former, the historical approach to torts, if | drove slowly through a
red light while you sped through the green light, and we crashed,
your negligence (speeding) would prevent you from recovery against
my negligence (red light violation). The rule said that if there was
any contributory negligence, regardless of how slight, it prohibited
recovery. In fact, juries probably weighted the degrees of negligence,
and altered the damage award accordingly.

But, because of the question of fairness, the law in the U.S. is
now almost totally comparative negligence: that is, the jury decides
the percentage of fault of each party, determines the damage due the
plaintiff, and then judge applies a formula which reduces the
damages by the percentage of contributing fault of the plaintiff.

Some other defenses in tort actions, which are really just
variations on the contributory negligence concept, are: last clear
chance; assumption of risk; abuse/misuse of product. The first would
apply in our car collision: you, if driving reasonably, would have
seen my driving slowly through the red light and stopped as you had
the last clear chance to avoid the collision.



Assumption of risk says you knew there was a risk to your
behavior and you chose to go ahead. If you are then hurt by the
anticipated risk, there is no recovery. Abuse/misuse of product is a
variation of this in product liability cases: you use the product in a
way, in which it was not intended, then you cannot complain if the
product fails and you are hurt.

And, of course, foreseeability, mentioned earlier, is a form of de-
fense. Just keep in mind that in our system it is the jury, which is
going to determine all of these issues. Hopefully they have some
common sense, which they bring to the process.

GLOSSARY
intentional tort - mpexyMpITIUIEHHOE TTPaBOHAPYIIICHUE
Tort or wrong perpetrated by one who intends to do that which
the law declared wrong as * contrasted with negligence in which- the
tortfeasor fails to exercise that degree of care in doing what is
otherwise permissible.

personal tort - nenmuKT MPOTHB JIMYHOCTH

One involving or consisting in an injury to the person or to the
reputation or feelings as distinguished from an injury or damage to
real or personal property called a "property tort".

trespass - nOpuYMHEHUE BpeNa; HaApPyLIEHUE  BJAJACHUS,;
IHoCATaTCIIbCTBO
An unlawful interference with one's person, property or rights.
Trespass comprehends any misfeasance, transgression or offense,
which damages another person's health, reputation or property.

misfeasance - HeHajIeXKaliee COBEPIICHHUE MPABOMEPHBIX
JENCTBUI; 3710YNIOTPEOJIEHUE BIACTHIO

The improper performance of some act which a man may
lawfully do.

assault - mamagenue Any willful attempt or threat to inflict injury
upon the person of another, when coupled with an apparent present
ability to do so, and any intentional display of force such as would
give the victim reason for fear or expect immediate bodily harm
constitutes an assault.

confinement - ymmenne coboasr State of being confined; shut in;
imprisoned. Confinement may be by either a moral or a physical
restraint, by threats of violence with a present force, or by physical
restraint of the person.
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17.  volition — BoneusbsBICHHE, IPEeIHAMEPEHHOE, BOJIEBOE
peleHue

The act or the power of making a choice or decision; a choice
or decision made.

actions on the case - wck 0 B3bICKAaHWUU YOBITKOB, TJIABHBIM
0o0pa3oM M3 JEIHMKTA, HO TAK)KE U U3 HAPYLIEHUs OroBOpa

The recovering of damages by | the judgment of a court, as the
result K of an action brought for that purpose.

culpability - sunosnocts Blameworthiness; culpable means
deserving of moral blame or punishment; having acted with
indifference ft to consequences and to the rights of | others.

negligence - HeOpeKHOCTD; XAIaTHOCTD

Negligence is the failure to use | such care as a reasonably
prudent and careful person would use under similar circumstances.
The term refers to conduct that falls below the standard established
by law for the K protection of others against unreasonable risk of
harm.

recklessness - orpomeT4nBOCTB, K Tpy0asi HEOCTOPOKHOCTh
The state of mind accompanying | an act, which either pays no
regard to its probably or possibly injurious K consequences, or
which, though K foreseeing such consequences, persists in spite of
such knowledge. Recklessness is a stronger term than mere or
ordinary negligence.

Inaction - 0e3nelicTBre
Lack of activity; idleness.

arson - moaKor

The willful and malicious burning of the house of another. Some-
times it is expanded by statute to include acts similar to burning (such
as exploding) or the destruction of property, other than dwellings.

mayhem - HaHeceHHE yBEUbsI
Willful and permanent crippling, mutilation, or disfigurement of
a person.

10 sue - npeabsABIATh UCK
To commence or to continue legal proceedings for recovery of a
right. To commence and carry out legal action against another.

breach - napymenue (3axona, npas u m.n.)
The breaking or violating of a law, right, obligation, duty, or en-
gagement, either by commission or omission. Exists where one party



to contract fails to carry out term, promise, or condition of the
contract.

proximate cause - HermocpeCTBEHHAs IPUIMHA

That which is nearest in the order of responsible causation. The
proximate cause of an injury is the cause that produces the injury and
without the accident could not have happened.

foreseeability — npenckasyemocts. The ability to see or know in ad-
vance; hence, the reasonable anticipation that harm or injury is a
likely result of acts or omissions.

preponderance of evidence -
IEPEBEC N0KA3aTCIbCTB

Evidence which is of greater weight or more convincing than the
evidence which is offered in opposition to it. Preponderance of
evidence may not be determined by the number of witnesses, but by
the greater weight of all evidence.

contributory - cocoGCTByrOIMIA (YeM)-71.), NETAIOIMI TONEBOM
B3HOC

Joining in the promotion of a given purpose; lending assistance to
the promotion of a given result.

EXERCISES

17. Translate the following words and word combinations or find
Russian equivalents:

confinement; culpability; recklessness; personal tort; negligence;
intentional tort; mayhem; preponderance of evidence; proximate
cause; misfeasance.

17.Translate the following sentences into Russian:

17. Trespass or tort is unlawful interference with the person,
property, or rights of another.

17.Battery is intentional touching of another person in a rude,
insolent or angry manner. "Person” includes things attached to him at
the time and the touching can be by an agency set in motion.

17. Trespass requires proof of a specific intent to do the act which
has caused the harm, that is, that the act of a defendant is volitional.

17.Burglary is "breaking and entering".

17.Negligence means to do an act, which a reasonably prudent
person would, in some or similar circumstances, not do, or to refrain
from doing an act which a reasonably prudent person would do.
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17. Reckless means doing an act with heedless disregard for the
safety of others where the actor knows, or has every reason to know,
that a very high risk of harm is being created.

17. Intentional means the act was done knowingly and
volitionally, the result of the act may not have been intended or even
foreseeable.

17. The intent is the most important question in Criminal Law,
with negligence the least; in Tort Law, negligence is most important,
with intent the least.

17. Tort Law became the way to address a private wrong while
Criminal Law addressed public wrongs. But the same act could be a
crime and a tort. Today, a person might be sued at both Criminal Law
and Tort Law for the exact same set of acts.

10. Tort is considered to have several purposes: (a) compensate
people for wrongs suffered; (b) place the cost of compensation upon
those who, injustice, ought to bear it; (c) prevent future loss and
harm (general and specific deterrence); (d) vindicate the person
wronged; (e) to deter victims from making an individual retaliation
for wrongs done.

3. Fill the gaps in the sentences below with the words and expressions
from the box. There are two expressions which you don't need to use.

beyond a reasonable doubt, strict liability, probation, intent, assumption of
risk, reckless, bond, trespass, set off, bail, negligence, battery, preponderance of
evidence, tort, recklessness, on parole

17. The failure to do what a reasonable person would have done
under the circumstances (or doing what a reasonable person would
not have done) is

While in a criminal case proof must be , In a civil case it
must be
bya .

17.. or is unlawful interference with the person,
property or

right of another.

17.Intentional touching of another person in a rude, insolent or
angry manner is .

17..____means doing an act with heedless disregard for the safety
of others, where the actor knows, or has every reason to know, that a
very high risk of harm is being created.

17.1f a defendant is convicted in a criminal case and not sent to
prison, he is placed upon.

17. A defendant in a criminal case may be released from custody
while waiting for the trial if he posts a



17._ . says you knew there was a risk to your behavior and
you chose to
go ahead.
An example of an affirmative defense in a civil caseis .
10. The issue of fault in the United States, is determined under
the following four concepts: _ ; ; and

4. Find English equivalents for the following Russian expressions:

cTporas OTBETCTBEHHOCTb; OMPOMETYUBOCTH, rpy0as
HEOCTOPOKHOCTb; Oe3nelicTBue; HaHECECHHE yBEYbS;
HETIOCPEICTBEHHAS NPUYMHA; npeo01agaHue, nepeBec

NIOKA3aTEIbCTB; HAMEPEHME; [EIUKT, TPaXIAHCKOE IpPaBOHAPY-
HICHUE; IPEAYMBILIIJICHHOE ITPaBOHAPYILEHNE; HAMAJACHNE; HAPYIIATh
Yy’K0€ MPABO BIIAJICHUS; MOJHKOT; HAPYIIATh.

5. Translate the following sentences from Russian into English:

18. I'paxxpmaHCKME TMpPaBOHAPYLICHUS BKIIOYAIOT HapyLICHUS
npaB JIMYHOCTH, MpaBa BJIAJCHUS COOCTBEHHOCTbIO, HAPYIICHUS
IPYTUX TpPaB.

19.Hamayienue Ha 4enoBeka, M30MEHUE €ro O3HavaeT HapyleHue
IIpaB JIMYHOCTH.

20. BopoBcTBO 1 orpabieHue YeaoBeKa cO B3IOMOM MOMEIIECHUS
O3HAYyaeT HapYIIEHUE ITpaBa BJIAJEHUSI COOCTBEHHOCTHIO.

21.HeOpexxHOCTh,  XaJaTHOCTh  O3HAYaeT  OCYIIECTBJICHUE
KOHKPETHBIM YE€JIOBEKOM TaKHUX JACHUCTBUHM, KOTOpPBIE JApYrue
OmaropasymMHbIE JIMIIa Ha €ro MECT€ HE COBEpIIWId Obl B
aQHAJIOTUYHBIX WJIM CXOJIHBIX OOCTOSTEIHCTBAX.

22. OmpoMETYMBOCTh, TIpydasi HEOCTOPOXKHOCTh  O3HAYAEeT
COBEpIIICHUE OIPEJICICHHBIX JEHCTBUN 0€3 ydeTa TOro, SIBJISIOTCS JIU
9TU JACUCTBUS O€30MACHBIMU ISl JPYTUX, MPU ATOM TOT, KTO 3THU
JIEMCTBUSI COBEPIIAET, 3HAET WJIK UMEET BCE OCHOBAHUS IOJIAraTh, YTO
€ro JIEHCTBUS CO3/AI0T CUTYAIIMIO, KOTJIa BO3HUKAET OOJBIIION PUCK
HAHECEHUs Bpeaa JPYrum JIULAM.
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UNIT 6. CIVIL PROCEDURE

To start a civil case, a pleading must be filed with the court, called
a complaint, naming the party against whom the case is brought (the de-
fendant). The person or organization filing the case is called the plain- 1
tifi Most civil cases are prepared and filed by an attorney paid for by
the plaintiff. The complaint must state a cause of action (there must be :
enough set forth that a defendant can know what he is accused of hav-
ing done). Only some civil cases must be verified (sworn to), and there \
Is a court cost payable at the time of filing a civil case.

Next a summons is issued, inviting defendant to come to court. The
summons tells the defendant how many days he has to igiake ap-
pearance and file an answer. If he does not, a default judgment may be
entered against him. A defendant can defend without a lawyer.

Both parties have a right to jury trial but they must file a paper
asking for a jury or they lose the right. There is not, generally, a right
to speedy trial in civil cases.

In the U.S., the first question in civil procedure is: "What court do
I [ want?" As we have 50 state law and procedure systems plus one
federal | system picking the right court is a problem. Today there is
little, if any, need for this diversity, we could easily have one law and
procedure for the entire nation. You select the court based upon
jurisdiction: General, Special, and Exclusive (within each of which is
In personam, in rem, and quasi in rem).

General Jurisdiction means that a court can consider any type of [
case. Special Jurisdiction means that a court only handles one type of
case: maybe juvenile; family (divorces, adoptions, etc.); criminal;
bankruptcy. Exclusive Jurisdiction means that this is the only court in
which the type of case may be filed.

In personam jurisdiction means that the court has power over the |
person. It is the highest and best form of jurisdiction for the reason that
If you win judgment, it has full faith and credit in all other states and [
can be easily enforced.

In rem jurisdiction means the court has jurisdiction over property
(real or personal) of the other party. Thus a judgment can be entered
effecting that property and be binding against the defendant even if the
defendant is not in the jurisdiction of the court (in personam).



Quasi in rem means that jurisdiction over the property is used to
create in personam jurisdiction if certain other factors are present
called substantial contacts with the jurisdiction.

A suit filed in a state court may be removed to federal court in
certain circumstances, and a federal court may send a case to a state
court in certain circumstances. A state court in county A may order a
case transferred to a state court in county B under non convenes
forum doctrine, but one state cannot send to another state. If we had
one uniform law for the entire nation, only the question of non
convenes forum would exist, all other questions of jurisdiction would
disappear. The issue of jurisdiction grows out of state sovereignty:
which state has sufficient contacts to be able to exercise control over
the citizen of another state.

Picking the right court is important; because if you pick the
wrong court, your judgment may have little, or even no, value. And
while you are searching for the right court, the statute of limitations
might expire and you would have no case anywhere.

Once served with summons, a defendant must appear and file an
answer and admit, deny, claim lack of information, or request to make
more specific each allegation of the complaint.

Defendant may file a counter-claim against plaintiff for any other
claim, even if totally unrelated to plaintiffs case (even a tort action
countering a contract action). Defendant may file a cross-claim
against another defendant or a single one of multiple plaintiffs. A
defendant can file a third-party claim against someone not a party to
the case who defendant says will be liable to defendant if plaintiff
wins. Defendant can request the court for permission to interplead a
party, who defendant thinks may be affected by the case and whose
presence is needed for a full and final determination. Defendant can
also file affirmative defenses: such as set-off In some cases if
defendant has an affirmative defense, counter-claim, or cross-claim,
and does not file it, he loses that claim for all time.

At any time before trial, either party may file a motion for
judgment on the pleadings or motion for summary judgment. The first
allows the court to look at the pleadings and say if a case exists. The
second allows the court to look at the pleadings plus evidence
submitted by discovery or affidavit (a sworn statement of a person).

At any time after a case has begun, parties may commence
discovery of what the evidence is. Discovery is self-governing in that
the court does
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nothing unless a party objects to some form of discovery
proposed by another party. Types of discovery are: depositions;
deposition by written interrogatories:; interrogatories:; request
for admissions:; mental or physical examination; or request for
production, examination or copying.

Prior to the trial, the judge will hold a pre-trial conference
with the attorneys (and sometime the parties). At the end of the
hearing, an order will be entered, listing the issues for the trial.
Any and all issues listed in the pleadings are merged into this
order which then controls the rest of the case. The judge can
also take the various cross and counter cases and create entire
new cases for them so that they are tried separately.

The vast majority of all civil cases in the U.S., like the vast
majority of all criminal cases, are not tried - they are settled.
The problem is that the parties rarely face each other: all
bargaining is done by the attorneys. Thus, the parties have no
ownership in the settlement, even though they approve the
settlement, and they never get to speak to each other, so all
their feelings and emotions are still insiHe them, eating at
them. As in criminal cases, we need face to face confrontation
of the parties in civil | cases for any true resolution of conflict,
or healing, to take place.

GLOSSARY

quasi in rem (Lat.) - «Kak ecnu 6bl...»

As if; almost as it were; analogous to. This term is used in legal
phraseology to indicate that one subject resembles another with
which it is compared in certain characteristics, but there are intrinsic
and material differences between them. It is often prefixed to English
words, implying mere appearance or want of reality.

Cross-claim - BCTpeuHbIH HCK
A defendant may file a cross- claim against any party who filed
the complaint against him.

interplead - Bo30y»kaeHMe TTpoliecca B HEIAX ONpee/cHUs IIPaB
TPETbUX JIMI[ Ha CHOpHBIfI HpeﬂMeT; HCK IJId YCTAHOBJICHHSA ITpaBa
cOOCTBEHHOCTH Ha HMYIICCTBO, HA KOTOPOC IMPCTCHAYIOT HCCKOJIBKO
JINI]

When two or more persons claim the same thing (or fund) of a
third, and he, laying no claims to it and fearing he may be prejudiced
against to recover it, he may join such claimants as defendants and



require them to interplead their claims so that he may not be exposed
to double or multiple liability.

set-off - 3auer TpeOGoBaHwMiIA
A counter-claim demand which defendant holds against plaintiff. A
deduction by which a given claim may be lessened or cancelled. It
may be defined as a claim that serves to counterbalance or to
compensate for another claim.

interrogatories - muCbMEHHBIH OMPOC CTOPOH WJIM CBHAETENIEH

A set or series of written questions drawn up for the purpose of
being propounded to a party, witness, or other person having
information of interest in the case. The answers to the interrogatories
are usually given under oath. Interrogation is the process by which
suspects are rig- ourously questioned by police.

to serve - Bpy4aTh CyJ1€OHbINA JOKYMEHT

To communicate a document notifying a person named that an
action has been commenced against him in the court; to serve the
person with the notice; to serve a warrant.

default judgment - npuHsATHE CyIEOHOTO pEIICHUS BCIEACTBUC
HCABKHU OTBCTUUKA

A judgment against a defendant who has failed to respond to a
plaintiffs action, or to appear at the trial or hearing. When a party
against whom a judgment is sought has failed to appear in court to
plead (i.e. answer) or otherwise defend, he is in default and
judgment by default may be entered either by the clerk or the court.
A judgment rendered in consequence of the non-appearance of the
defendant. One entered upon a failure of a party to appear or plead at
the appointed time.

pre-trial - nocyneOHbIi

Something that is done prior to trial, e.g. pre-trial conference
may be used prior to trial to narrow issues to be tried, to secure
stipulations as to matters and evidence to be heard, and to take all
other steps necessary to aid in the disposition of the case. Such
conferences between opposing attorneys may be called at the dis-
cretion of the court.

complaint - xxamo6a The original or initial pleading by which an
action is commenced. The complaint, together with the summons, is
required to be served on the defendant. In criminal law, a charge that
a person named (or an unknown person) has committed a specified
offense, with an offer to prove the fact, to the end that a prosecution
may be instituted. In some instances "complaint™ is interchangeable
with "information”. The complaint is a written statement of the
essential facts constituting the offense charged. It shall be made upon
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oath. If it appears from the complaint that probable cause exists, that
the person named in the complaint committed the alleged crime, a
warrant for his arrest will be issued.

verification - moarBep keHNEe, B TOM YHCJIC MO MIPUCITOM

Confirmation of correctness, truth, or authenticity, by affidavit,
oath or deposition. Verification is to assure good faith in averments
or statements of party.

summons - Be130B B cya An order requiring the appearance of the
defendant under penalty of having a judgment entered against him
for failure to appear. The object of the summons is to notify the
defendant that he has been sued. It is notification of the person
named that an action has been commenced against him in the court
and that he is required to appear, on a day named, and answer the
complaint in such action.

civil procedure - rpaxgaHCKHii poIecc

Legal method; machinery for carrying on the suit, including
pleading, process, evidence and practice. The term thus refers to the
mechanics of the legal process, the
body of rules and practice by which justice is meted out by the legal
system rather than the substance and content of the law itself. It is
body of law concerned with methods, procedures and practices in
civil litigation.

proceeding - cymeOHOe pa30HMpaTEabCTBO, CYAOIPOU3BOICTRBO,
cyneOHast mporeaypa

The succession of events in the process of judicial action; the
form in which actions are to be brought and defended, the manner of
intervening in suits, or conducting them; the mode of deciding them,
of opposing and of executing judgment.

EXERCISES

23. Translate the following words and word combinations or find
Russian equivalents:

cross-claim; civil procedure; summons; default judgment; to
serve; set-off; verification; complaint; pre-trial; interpleader.

24.Translate the following sentences into Russian:

24.General Jurisdiction means that a court can consider any type
of case. Special Jurisdiction means that a court only handles one type
of case: maybe juvenile; family (divorces, adoptions); criminal,;
bankruptcy. Exclusive Jurisdiction means that this is the only court in
which the type of case may be filed.



24. To start a civil case, a pleading must be filed with the court.
The pleading is called a complaint, naming the party against whom a
case Is brought.

24. The person or organization filing the case is called the
plaintiff. Most civil cases are prepared and filed by an attorney.

24. A court cost is payable at the time of filing a civil case (but
not a criminal case).

24.  Asuit filed in a State Court may be removed to Federal Court
In certain circumstances, and a Federal Court may send a case to a
State Court in certain circumstances.

24. Once served with summons, defendant must appear and file an
answer. Defendant may file a counter-claim against plaintiff.
Defendant may file a cross-claim against another defendant.
Defendant can request the court for permission to interplead.

24. At any time after a case has begun, parties may commence
discovery, discovering what the evidence is.

24. Prior to the trial, the judge will hold a pre-trial conference
with the attorneys (and sometime the parties).

24. Most states (in the U.S.) today have one or more "long-arm
statutes” which allow them to exert jurisdiction over a non-resident
for acts done in the state or connected to the state, or having an
impact in the state.

10. There are 50 state law and procedure systems in the U.S. plus
one Federal System. Picking the right court is important because if
you pick the wrong court, your judgment may have little, or even no
value. And while you are searching for the right court, the statute of
limitations might expire and you would have no case anywhere.

3. Fill the gaps in the sentences below with the words and expressions
from the box. There are two expressions which you don't need to use. There
are expressions which you may use twice.

plaintiff, complaint, private wrong, plea bargain, in personam, public wrong,
summons, pre-trial conference, default judgment, verification, settlement, in rem,
cross-claim, defendant, quasi in rem

1. Ina civil case, the starts the case Dby filing a
against the

2. The document, in a civil case, which invites you to appear and
defend is

25.To see if a case is ready for trial, a judge, in a civil case, meets
with the attorneys in a
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Most of our criminal cases are disposed of by while most
civil
cases are disposed of by
26. A tort is considered to be a
while a crime is considered to be a

6. jurisdiction means that the court has power over the
person.

4, . means that the court has jurisdiction property (real or
personal) of the other party.

4. .  means that jurisdiction over the property is used to
create in personam jurisdiction if certain other factors are present.

4. Jurisdiction may be or or

10. If the defendant doesn't make his appearance at the trial or
hearing may be entered against him.

4. Find English equivalents for the following Russian expressions:

MPUHATHE CYJEOHOrO PEIICHUsI BCIEICTBHE HESBKUM OTBETUYHUKA,
MOATBEPkaeHue IO/ IPUCSITON; BO30OYKIEHUE CYJeOHOr0 mporecca B
LENIX ONpeJienenus MPaB TPETbUX JIUIl HA CIOPHBIN MPEIMET; UCK
JUIsl YCTAHOBJIEHUS TMpaBa COOCTBEHHOCTH Ha HMYIIECTBO, Ha
KOTOPOE MPETEHAYIOT HECKOJIBKO JIWII; BbI30B B CY/l; BCTPEUHBIN UCK;
IMMCBMEHHBIN ONPOC CTOPOH WJIM CBUACTENECH; Kamoba; TPaXKIaHCKUN
MpoLIeCC; T0CYACOHBIN; BpyUyaTh CyACOHBIN JOKYMEHT.

I 5. Translate the following sentences from Russian into English:

1. T'paxxgaHCKMM TMpoOIlECC €CTh YCTAHOBJIECHHBIA HOpPMaMH
IPaXKJJAHCKOTO MPOLIECCYAIbHOTO MpaBa MOPsAIOK pa3oUpaTesibCTBaA U
pa3penieHrsi CyJOoM TpaKJAHCKUX JEJ, WCIOIHEHUs PEUIEHUNd WU
IIOCTAHOBJICHU CY/OB.

L 2. I'paxxgaHCKuUii MpoIeCCyalbHBIN KOJEKC €CTh 3aKOH, B KOTOPOM
CUCTEMATU3UPOBAaHbl HOPMBI TPAXKIAHCKOIO  MPOLIECCYAJIBbHOIO
pasa.

. 3. Cyn o01eit FOpUCAUKIINN MOXET pacCMaTpUBaTh Cy/1eOHbIE Jerna
10001 KaTeropuHu.

4. Cya cneuuanbHOM IOPUCIUKIMM MOXET paccMaTpuBaTh
CylleOHbIE Jiena TOIBKO OJTHON KaTeropyu, HampuMep: TOJIBKO Jela O
OaHKPOTCTBE, Jejla CEeMEMHBIX OTHOLIEHUH - pa3BOj, YCHIHOBJICHUE,
yIO4YEPEHUE U IP.



UNIT 7. PROPERTY LAW:
The Issue of Rights

Law may be broken into Criminal Law and Civil Law. Civil Law
may be broken into Property Law, Contract Law and Tort Law. Each
of these three may be broken into law and equity components. But it
is Property Law which brings a need for the other many types of Civil
Law. It is the right of private property ownership (“mine, not yours")
which gives the need for Property Law. If there is no right to private
property, then the king owns everything and punishes any who
violates the laws he makes to protect what is his.

Well, if two of the actions in trespass were based upon injury to
property or to property rights, a law of property would be required so
that we could determine who owned what, or had what rights in what
property. If you damage my property, we need Tort Law; if | want to
sell the land to you we need Contract Law; if | want you to get my
property when | die, we need Inheritance Law; if | want to pay by
check, we need Negotiable Instruments Law; if we want to be mer-
chants or manufacturers of products, we need Merchant Law; we
need remedies and procedure to make law work for us when someone
breaches the law.

Thus Property Law asks:

What are the respective rights: ownership - possession - use, pres-
ent or future, contingent or certain, etc. of competing parties (that is,
whose rights are the higher)?

Is the proof sufficient to tip the scales?

What needs to be done to uphold, or protect the rights?

Because of the importance attached to ownership of property and
the means of production as well as the right to peaceable enjoyment,
damages did not need to be shown to bring and win a case in Property
Law. The earliest cases were all strict liability: volitionally do an act
and you are liable without regards to the state of your mind.
However, the state of your mind might effect the damage question.

Now for some of the words of Property Law:

Real, personal, and mixed (fixtures) property:
tangible and intangible property; legal and equitable interests.
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Ownership, possession, and use of property:
s claims for damage: nuisance, trespass; defenses: estoppel, laches
length of time of claim: privity; tacking.

Private, public, and common property rights (interests):
current, future, and contingent property rights;

some types: remainder and reversion; conditions subsequent; life
estate; trusts; dower; equitable servitudes; termination: surrender
or abandonment.

Rights on, above, and under property:

g examples: easements; covenants; license; support; upper and
lower riparian water rights; issues in determining: burden or
benefit; dominant or servient; issues relative to you and the
government: zoning; eminent domain.

Transfer of property:
bargain and sale; gift; equitable conversion; inheritance; adverse
possession.

Issues of conveyance:

deed; grant; recording; statute of fraud; quit claim deed; delivery;
warranty (express or implied); consideration; marketable title;
risk of loss; breach; specific performance; mortgages and equity
of redemption.

Forms of ownership:

joint tenancies, common tenancies, and tenancies by entireties;
Issues between owners: partition; severance; rents;

profits; expenditures for improvements.

Landlord and tenant:

types: fixed; periodic; at will or at sufferance; tenant "rights":
quiet enjoyment; assignment or sublease; holding over; forcible
detainer; landlord issues: eviction; waste; joint issues: liabilities
for injuries to others; mitigation of damages.

GLOSSARY

Property Law - npaBo coOCTBEHHOCTH, BEIIHOE MTPaBO

A law which refers to any type of right to specific property
whether it is personal or real property, tangible or intangible.

dominion - coOCTBEHHOCTh U BJaJCHUE

Generally accepted definition of "dominion™ is perfect control in
right of ownership.

to make restitution - BOCCTaHOBHTH IEPBOHAYAIBHOC
nonoxxenue Restitution is an act of restoration of anything to its



rightful owner; the act of making good or giving equivalent for any
loss, damage or injury; and indemnification. In the law of
commercial sales, the buyer's rights to restitution are governed by
Uniform Commercial Code (U.C.C.).

Contract Law -  1moroBopHoe TIpaBO, JOT'OBOPHO-
00513aTeNTbCTBEHHOE TIPABO

It is a body of the law which regulates relations arising out of
binding agreement between the parties, natural persons or legal
entities. Contract is an agreement which creates an obligation to do
or not to do a particular thing. Its essentials are competent parties,
subject matter, a legal consideration, mutuality of agreement, and
mutuality of obligation.

negotiable - oGopotrHEIH, MoOrymmii OBITH MEPEYCTYIIICHHBIM;
MOTYIIIUH OBITH TPEIMETOM ITEPETOBOPOB

Legally capable of being transferred by endorsement or delivery.
Usually it is said of checks and notes and sometimes of stocks and
bearer bonds.

Negotiable Instruments Law -3akoH 00 0OOpPOTHBIX
JJOKYMCHTax

It regulates transactions of documents which can be legally
transferred to another owner. To be negotiable within the meaning of
the Uniform Commercial Code an instrument must be, among others,
a writing signed by the maker or drawer; it must contain an uncondi-
tional promise or order to pay a certain sum in money; it must be
payable on demand or at a definite time.

Merchant Law - ToproBoe npaBo

The term to designate the body of law applicable to the rights,
intercourse, and relations of legal entities and natural persons
engaged in commerce, trade, or mercantile pursuits.

procedure - cy10mpon3BOICTBO

The mode of proceeding by which a legal right is enforced. That
which regulates the formal steps in an action or other judicial
proceeding; a form, manner, and order of conducting suits or
prosecutions. Procedure is machinery for carrying on suit including
pleading, process, evidence and practice.

contingent - 3aBUCSIIMI OT 0OCTOATEILCTB

Possible but not assured; doubtful or uncertain; synonymous with
provisional. This term may imply that no interest exists at present time,
and that whether such interest or right ever will exist depends upon a
future uncertain event.
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real property - HeIBHIKMMOE UMYIIIECTBO

Land, and generally whatever is erected or growing upon or
affixed to land, property which, on death of the owner, passes to his
heir. Real means immovable property: real estate.

personal property - JBM)XKMMOE HMYIIECTBO, B OTJIWYHE OT
HCABUKUMOI'O I/IMYH_[eCTBa; JINYHAas CO6CTBCHHOCTB, HMYILICCTBO

In broad and general sense, everything that is the subject of
ownership, not coming under denomination of real estate. It is
sometimes designated as personality when real estate is termed realty.
Personal property includes money, goods, chattels. Per- romai
property is devisable into (a) Corporeal personal property, which
Includes movable and tangible things, such as animals, furniture,
merchandise, etc.; and (b) incorporeal personal property, which con-
sists of such rights as personal annuities, stocks, shares, patents and
copyrights.

mixed (fixtures) property -

CMClIIaHHasAa CO6CTB€HHOCTI>, ABHXKHNMas, COCANMHCHHAaA C
HCI[BI/I)KI/IMOﬁ CO6CTB€HHOCTBIO, TO, UTO HEC MOXKET OBITh OTBCAUHCHO
OT HEABUKMUMOI COOCTBEHHOCTH

| Property which is personal in its essential nature but has certain
characteristics and features of real property (e.g. fixtures).

fixtures - IBUKMMOCTD, COEIMHeHHas C HEABUKUMOCTBIO
That which is fixed or attached to realty permanently as an append-
age, and not removable.

tangible property - marepuanbHas COOCTBEHHOCTh, UMYIIECTBO, B
OTJIMYHE OT HEeMaTepruaJlbHOW, HAIPpUMEP WHTEIIEKTYaJbHOM, COOCT-
BCHHOCTU

That which may be felt or touched, and is necessarily corporeal,
although it may be either real or personal.

intangible property - HemarepuanbHas COOCTBEHHOCTb

It is a "right" rather than a physical object. Examples would be
patents, stocks, bonds, goodwill, trademarks, franchises, and
copyrights.

legal interest - mpu3HaBaeMbIii MPaBOM WHTEPEC

That rate of interest prescribed by law as the highest which may
be lawfully contracted for or exacted. Term may also be used to
distinguish interest in property or in claim cognizable at law in
contrast to equitable interest.

equitable interest - uaTepec NO npaBy crpaBeITUBOCTH



The interest of a beneficiary under a trust is considered equitable
as contrasted with interest of the trustee, which is a legal interest
because the trustee has legal as contrasted with equitable title.

laches - cchuika Ha IpoMeIeHrE, TPOCPOUKa

Unconscionable, undue, unexcused, unexplained or unreasonable
delay in assertion of right which works disadvantage to another. Con-
duct of party which has placed other party in a situation where his
rights will be imperiled and his defenses embarrassed is a basis of
laches. Knowledge, unreasonable delay, and change of position are
essential elements. Laches requires an element of estoppel or neglect
which has operated to prejudice of defendant.

privity.- Hamuure o0Iero HHTEpeca

Mutuality of interest. In its broadest sense, "privity" is defined as
mutual or successive relationships to the same right of property, or
such an identification of interest of one person with another as to
represent the same legal right. Thus, the executor is in privity with
the testator, the heir with the ancestor, the assignee with the assignor,
the donee with the donor, and the lessee with the lessor.

remainder - mocieayorniee UMyIIeCTBEHHOE ITPaBo

The property that passes to a beneficiary after expiration of an in-
tervening income interest. If, for example, G places real estate in trust
with income to A for life and remainder to B upon A's death, B has a
remainder interest.

reversion - mpaBo Ha BO3BpaT
As used in opinions, judgments and mandates, changing to the
contrary the decision of a lower court or other body.

abandonment - orka3 ot npaBa MPUTA3AHUS
The intentional giving up of rights or property with no future in-
tention to regain title or possession.

easement - cepBUTyT

A right created by an express or implied agreement to make
lawful
and beneficial use of the land of another. Such use must not be
inconsistent with any other uses already being made of the land.

warranty - rapaHTus, py4aTeabCTBO
An assurance by one party to a contract of the existence of a fact
upon which the other party may rely. ;

will - Boms, 3aBemanme . A person's declaration of how he
desires his property to be disposed of after his death. A will may also
contain other declarations of the testator's desires.

OTpepnaktupoBan u onyonukosan Ha cante : PRESSI (HERSON )



Testator - 3aBemarens, HaciaenoAaTenp, testatrix - 3asemarenns-
HHUIla, HACJIEeA0JaTCIIbHUIIA

One who makes and executes a testament or will. Testator applies
to a man, testatrix to a woman.

mortgage - nnoTeuHsbIN 3aJI0T, 3aKJIaHas

It is a pledge or security of particular property for the payment of
debt or the performance of some other obligation, whatever form the
transaction may take. A mortgage is an interest in land created by a
written instrument providing security for the performance of duty or
the payment of debt. In common law, a conveyance of, or granting of
a lien upon, real property of a debtor to his creditor, intended as a
security for the repayment of a loan, usually the purchase price (or a
part thereof) of the property so conveyed or encumbered.

equity of redemption - npaBo BhIKyIIa 3aJI0)KEHHOI'O UMYIICCTBA
The right of the mortgagor of an estate to redeem the same upon pay-
ing the amount of debt, interest and Costs. A right a mortgagor is
given to redeem his property from default.

Forcible detainer - macuibcTBeHHOE yIepKaHUE 3EMIIM HITH HKH-
JIU1IA

A summary, speedy and adequate statutory remedy for obtaining
possession of premises by one entitled to actual possession.

summary - OCYILIECTBISEMbIi B YIPOIICHHOM IMOpsaKe; 0e3
y4acTHs OPUCSIKHBIX

Short; concise; immediate; offhand; without a jury. The term as
used in connection with legal proceedings means a short, concise, and
Immediate proceeding.

estoppel - numieHue mpaBa BO3PAKEHUS, JTUIICHUE CTOPOHBI
MpaBa CChUIATHCS HA KaKue-Tu00 (paKThl MM OCITapuBaTh KaKue-a1u0o
(bakThl O CTOPOHE IO STy

Estoppel means that party is prevented by his own acts from
claiming a right to detriment of other party.

EXERCISES

27. Translate the following words and word combinations or find
Russian equivalents:

mortgage; laches; merchant law; procedure; intangible property;
tangible [property; contract law; to make restitution; legal interests;
easement; warranty; [remainder; real property; privity; testator.



28. Translate the following sentences into Russian:

28. A Law of Property would be required so that we could
determine who owned what, or had what rights in what property.

28.1f you damage my property, we need Tort Law; if | want to
sell the land to you, we need Contract Law; if | want you to get my
property when | die, we need Inheritance Law; if | want to pay by
check, we need Negotiable Instruments Law; if we want to be
merchants or manufacturers of products, we need Merchant Law; we
need remedies and procedure to make the law work for us when
someone breaches the law against us.

28. Civil Law grows out of the need for Property Law.

28.All law may be broken into Criminal Law and Civil Law.

28. Civil Law may be broken into Property Law, Contract Law,
and Tort Law and each of these may be broken into law and equity
components.

3. Fill the gaps in the sentences below with the words and expressions from
the box. There are two expressions which you don't need to use.

Property Law, real, laches, procedure, Contract Law, personal, contingent,
remedies, mixed, reversion

It is the need for which brings about a need for all of the
many
types of Civil Law.

29.We need and to make the law work for us when
someone
breaches the law against us.

30.Property may be : , Or

31.Neglect and unreasonable, L unexplalned delay in enforcing an
equitable right is.

3. . is a body of the Law which regulates relations
arising out of
binding agreement between the parties, persons or legal entities.

31.Find English equivalents for the following Russian expressions:

CYJIOITPOU3BOJICTBO; TOPrOBOE€ TIPaBO; TMPaBO OOOPOTHBIX
JIOKYMEHTOB,; BOCCTAHOBUThH IIepBOHAYATIHHOE [I0JIO’KEHUE,
UITOTEYHBIA 3aJ10T, 3aKJIaJIHas; HEJBMYKMMOES UMYIIECTBO; JBH)KHMOC
UMYIIIECTBO; CChUIKA Ha MPOMEUICHHE, IPOCPOYKa; JIOTOBOPHOE
IIpaBO; CMeEIIaHHass COOCTBEHHOCTh, IPABO BBIKYIIA 3aJI0KEHHOTO
UMYIIIECTBA; TPHU3HABAEMBI IPAaBOM HHTEPEC; IPaBO COOCTBEH-
HOCTH, MaTepuaabHas COOCTBEHHOCTD, HeMaTepralIbHas
COOCTBEHHOCT.
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31.Translate the following sentences from Russian into English:

31. OOBEKTOM BELIHOIO MpaBa SIBISETCA KOHKPETHAS BEIllb.

31.Bce 3akoHODATENBCTBO MOXET OBITH  pa3feleHo Ha
I'paXkJIaHCKOE U YTOJIOBHOE.

31.I'paxqaHCKOE 3aKOHOAATENBCTBO MOXKET OBITH pa3/IEleHO Ha
BEILIIHOE MIPABO, JIOTOBOPHOE MPABO U JACIUKTHOE MPABO.

31.Ecnu Oyner HaHeceH yuiepO cOOCTBEHHOCTH IOPUIUYECKUX U
(U3NYECKUX JTUI], TO MOXKET OBITh UCTIOJIB30BAHO JICTUKTHOE MPABO.

31.Ilpu HEOOXOAMMOCTH TPOMAXKH 3EMJIM  MOXKET  OBITh
MCIOJI30BAHO JOTOBOPHOE IMPABO.

31. /Ins mepenayu HAcCJEICTBAa MCIOJIB3YEeTCsl HACIEICTBEHHOE
paso.

31.Jlns1 peryiupoBaHUsl IIATEXKHBIX OIEpaluii HUCHOIb3yeTCs
paBoO OOOPOTHBIX JTOKYMEHTOB.

31.ToproBoe  MpaBO  PETYIUPYET  KOMMEPYECKYIO u
MIPOM3BOICTBEHHYIO JICSITEIbHOCTD.

31.B cimydae HapymeHHs 3aKOHOB HEOOXOAMMO HCIOJIb30BAHUE
CPEICTB Cy1€0HOM 3alUThI U CYOTPOU3BO/ICTBA.

10. HMHtennektyanabHass COOCTBEHHOCTb OTHOCHUTCS K KaTEropuu
HEMaTepPHAIIBHOH COOCTBEHHOCTH.

\\



UNIT 8. CONTRACT LAW: The Issue of Vows

As tort actions on the case developed, Contract Law began to
be based on dealings in land and between merchants. The first of
these were based upon contracts under seal. There was a written
document signed by the parties to which they had affixed their
personal wax seals - thus the term. As between merchants, some
rules of behavior were becoming so taxed that contracts were
implied to exist even when there was nothing under seal. But the
Law Merchants did not, at first, help normal buyers because of
the doctrine of caveat emptor - "let the buyer beware".

But what was to be done when someone promised to do a
service for another, like build a barn, but verbally and not in
writing? Then he builds negligently: the barn falls on the owner's
cattle, injuring the cattle (which are personal property). Thus we
have two parts of trespass: damage to personal property as a
result of negligence. But the property is not attached to plaintiff
(trespass force of arms), it is not removed (trespass by taking),
the harm is not direct (it is like the log laying in the highway) and
it rose out of agreement (contract). To solve this new problem,
local courts created under Tort Law, a field called assumpsit.

Soon came an action on the case in contract for deceit.
Assumpsit became the complaint for direct harm while action on
the case was for indirect harm. And very quickly implied
promises of good workmanship were imposed upon those who
offered their services or wares to the general public. Eventually,
assumpsit and its related concepts split (off from torts and became
what we now call Contract Law. Today we have added, under a
warranty portion of Contract Law, strict liability in contract for
defective products. Etc., etc., etc. The law is never static; it is
always in change, growing or retreating, which also effects
notions of justice, and the need for some absolutes.

Now to look at the terms of Contract Law:

Mutual Assent (Offer and Acceptance):

revocable and irrevocable (consideration to hold open is
needed) |offers; unilateral (performance response) or bilateral
(promise response); knowledge of offer required to accept;
communication of acceptance to offeror required; certainty of
terms needed; offer is personal to offeror and to offeree.
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Consideration:

legal detriment (to do what need not do, or not to do what
may do) by each (mutuality) and adequate (not a fake);
promissory estoppel (anticipated reliance upon a promise,
reasonably done by offeree, with harm resulting to offeree, will
make a contract though offeror did not intend contract).

Legal Capacity:

infants (under 21) and the mentally infirm may avoid
contract after incapacity no longer exists (exception for
necessities).

Form and Interpretation:

statute of frauds (what contracts must be in writing); course
of dealing or of trade (to aid in interpretation of terms); parole
evidence rule (no oral testimony from events prior to execution
of a contract allowed to contradict terms). ?

Conditions, Performance and Breach:

anticipatory repudiation; substantial performance (may
remove from statute of frauds); excuse of performance; tender of
performance; warranties.

Defenses:
impracticability; risk of casualty loss; frustration; illegality;
discharge of duties.

Remedies:

avoidance or revocation; duress, undue influence,
misrepresentation, fraud; mutual mistake of fact (or of law);
unconscionability (issue of lack of mutuality); ratification after
performance.

Third Party Beneficiaries:
may they benefit; may they enforce.

Assignment (of Rights) and Delegation (of Duties):
Contract Law came to ask these questions:



Was there a contract? This meant an offer (promise) by one
with an acceptance (promise) by another,

Was there an adequate consideration (a legal detriment, giving
up a legal right; agreeing to do what one was not legally required
to do) to support each promise?

Did each party have the legal capacity to contract (an issue of
age, mental infirmity, or marital status if a woman)?

Was the contract valid? This included matters such as duress,
fraud, misrepresentation, etc.

What were the conditions of the contract, and were they
“certain"? That is, can we readily determine what it was that the
parties agreed so that a proper remedy may be ordered? In the
Merchant Law, the contract was examined from the standpoint of
the "hypothetical reasonable merchant".

Has the contract been breached?

Was the breach material?

Is the proof sufficient to tip the scales of justice?

What needs to be done to restore the injured to the position
they occupied prior to the breach, or otherwise to make right for
the wrong done by the breach?

GLOSSARY
VOW - KJIITBA, TOPKECCTBCHHOC 3asBJICHHUC
A solemn promise or pledge to fulfil some engagement; pledge of
fidelity; promise to speak the truth in the court. It is an oath in any
form of attestation by which a person signifies that he is bound in
conscience to perform an act faithfully and truthfully.

caveat emptor (JLat.) - «nycTh oKymaTenb OyaeT OauTeacH»

"Let the buyer beware." This Latin phrase expresses the rule of
law that the purchaser buys at his or her own risk. The maxim summa
rizes the rule that a purchaser must examine, judge, and test for
himself. This maxim is more applicable to judicial sales, auctions,
and the like than to sales of consumer goods where strict liability,
warranty, and other consumer protection laws protect the
consumer/buyer.

assumpsit (Lat.) ycTHOe MM HE CKpEIJICHHOE IeYaThi0 MHCHMEH-
HOE 00s3aTEeILCTBO cAcilaTb 4YTO-TO MM BbIIJIATUTL K4KYHO-TO
CyMMY, ITIPOCTON JOTOBOP
"He undertook; he promised.” A promise or engagement by which
one person assumes or undertakes to do some act or pay something
to another. It may be either oral or in writing, but is not under seal.
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deceit - oOMaH, HaMepeHHOE BBEICHUE B 3201y K ICHUE

A fraudulent and deceptive misrepresentation, artifice, or device
used by one or more persons to deceive and trick another, who is
ignorant of the true facts, to the prejudice and damage of the party
imposed upon. The tort or fraudulent representation of a material fact
made with knowledge of its falsity, or recklessly, or without
reasonable grounds for believing its truth and with intent to induce
reliance on it.

revocable - Morymuii ObITh aHHYJIHPOBAHHBIM, OTO3BAaHHBIM

Susceptible of being revoked, withdrawn or cancelled; e.g.,
revocable letter of credit. To revoke means to annul or make void by
recalling or taking back; to cancel, rescind, repeal, or reverse.
Revocation is the recall of some power, authority, or thing granted.

irrevocable - HeormMeHseMBIii, 0€30T3bIBHBIN
That which canpot be revoked or recalled; e.g., irrevocable letter
of credit.

false - oomannsbIi, danemmseiid NoOt true. Term also means: arti-
ficial, assumed or designed to deceive; contrary to fact; counterfeit;
deceitful; deliberately and knowingly false; not genuine or real.

fraud - ooman, momennngecto Intentional deception, resulting
In injury to another. It usually consists of misrepresentation,
concealment or nondisclosure of a material fact, or at least misleading
conduct, devices or contrivance. It is an intentional perversion of
truth for the purpose of inducing another in reliance upon it to part
with some valuable thing belonging to him or to surrender a legal
right. A false representation of a matter of fact, whether by words or
by conduct, by false or misleading allegations, or by concealment of
that which should have been disclosed, which deceives and is
intended to deceive another so that he shall act upon it to his legal
injury.

legal capacity - mpaBocItocoOHOCTE 1 I€€CITOCOOHOCTh
Right to come into court, to be accountable for actions.

mentally infirm - yMcTBEeHHO HENOMHOIECHHEIN; ClIAOKIIH,
MOpaJIbHO HEYCTOWYMBBINA, HAaIpuMep cBuaeTesb 1he term refers to
capacity or condition of one's mind as for ability to do or not to do a
certain act. The term contemplates the ability to understand the nature
and effect of the act in which a person is engaged and the business he
or she is transacting. Infirm means week, feeble, lacking moral
character or weak of health.

legal detriment - ropunnueckuii Bpen, yiepo



Detriment is any loss or harm suffered in person or property, also loss
suffered by the promisee who has, in return for the promise, forborne
some legal right which he otherwise would have been entitled to
exercise, or that he has given up something which he had a right to
keep, or done something which he had a right not to do.

offeror - nuro, cTopoHa, aenaromias IpeIoKeCHUE
In contracts the party who makes the offer and looks for
acceptance from the offeree.

offeree - muo, cTopoHa, KOTOPOH AcIaeTCs MPEITOKCHUE
In contracts, the person to whom an offer is made by the offeror.

anticipatory repudiation -
0KHJIAEMOE 3apaHee PacTOPIKEHUE

Repudiation is rejection; disclaimer; renunciation. The act of a
buyer or seller in rejecting a contract of sale either partially or totally.
Repudiation of a contract means refusal to perform duty or obligation
owed to other party. Such consists in such words or actions by
contracting party as indicate that he is not going to perform his
contract in the future. Repudiation of contract is in nature of an-
ticipatory breach before performance is due. Such occurs when the
promisor before he has committed a breach makes a positive
statement to promisee indicating he will not or cannot perform his
contractual duties.

statute of frauds - 3axon mpoTHB 0OMaHa U MOIIICHHHUYECTBA

The statutory requirement is that certain contracts be in writing to
be enforceable. It is a celebrated English statute passed in 1677,
which has been adopted, in a more of less modified form, in the US.
Its chief characteristic is the provision that no suit or action shall be
maintained on certain classes of contracts or engagements unless
there shall be a note or memorandum thereof in writing signed by the
party to be charged or by his authorized agent. Its object was to close
the door to the numerous frauds and perjuries.

unconscionable - HenoOpocoBecTHBIN, OECCOBECTHBIN, HE3aKOH-
HbIU, OJHOCTOPOHHUH

An unconscionable bargain or contract is one which no man in his
senses, not under delusion, would make, on the one hand, and which
no fair and honest man would accept, on the other.

liquid funds - mamuunbie neasru Cash or assets immediately
convertible to cash.

excuse of performance - onpaBiaHHOE HEUCTIOTHEHHE
Performance is the fulfillment or accomplishment of a promise,
contract, or other obligation according to its terms. Excuse is a reason
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alleged for doing or not doing a thing. A matter alleged as a reason
for relief or exemption from some duty or obligation.

tender of performance - npemyioxxeHne K UCIOTHECHUIO
Offer to perform, which is commonly necessary to hold the
defaulting party to a contract liable for breach.

defaulting party - ctopona, He BBIIOIHSIOIIAS CBOUX
oo0si3atenscTB The party failing to fulfil its obligations.

frustration - paccTpoiicTBO, yTpaTa JOrOBOPOM CBOETO CMbIC/IA

Frustration of purpose doctrine excuses a promisor in certain
situations when the objectives of contract have been utterly defeated
by circumstances arising after formation of agreement, and it is
excused under this rule even though there is no impediment to actual
performance.

EXERCISES

32. Translate the following words and word combinations or find Russian
equivalents:

assumpsit; revocable; irrevocable; legal capacity; offeror; offeree;
deceit; false; vow; caveat emptor (Lat )\ discharge of duties;
unconscionable; assignment of rights; parol evidence; breach of
contract.

33. Translate the following sentences into Russian:

33. Contract Law comes to ask these questions.

33.Was there a contract? This means an offer (promise) by one
with an acceptance (promise) by another.

33.Was there an adequate consideration to support each promise?

33.Did each party have the legal capacity to contract (an issue of
age, mental infirmity, or marital status)?

33.Was the contract valid? This includes matters such as duress,
fraud, misrepresentation, etc.

33.What were the conditions of the contract, and were they
"certain"? That is, can we readily determine what it was that the
parties agreed so that a proper remedy may be ordered?

3. Fill the gaps in the sentences below with the words and expressions from

the box. There are two expressions which you don't need to use. There are
expressions which you may use twice.

offer, irrevocable, statute of frauds, acceptance, consideration, parole
evidence rule, legal capacity

To make a contract, we need two things: first, and then



There are two forms of interpretation which effect what evidence a
court may hear in a contract case: and

33.The statutory requirement that certain contracts be in writing
to be enforceable is :

33. «  states that no oral testimony from events prior to
execution of a contract is allowed to contradict terms.

33.In Contract Law, legal detriment is another term for___.

33.Find English equivalents for the following Russian expressions:

IIPaBOCIIOCOOHOCTh M JICECIOCOOHOCTh; HOPUINYECKHN BpE,
yimepd; yCTHOE WM HE CKPEIUICHHOE I1e4aThl0 THChbMEHHOE
00513aTEeNIbCTBO CJI€NaTh YTO- TO WJIM BBIIUIATUTH KaKYyIO-TO CYMMY
JICHET; YMCTBEHHO  HCTOJHOIEHHBIA,  JIMIO,  JCNaloliee
peIIOKEHUE,; JTUI0, KOTOPOMY JCNIaeTCs MpeIIoKeHNe; meperada
IpaB, HapylIeHWEe JOTrOBOpa; MOTEPHEBIINN; HEI0OPOCOBECTHBIN;
YCTHBIE JOKA3aTeIbCTBA; KIISITBA, TOP)KECTBEHHOE 3asIBJICHUE, OOMaH;
JOTOBOPHBIC TapaHTHH; JICJAESTHPOBAHUE TTOJTHOMOYHH.

33. Translate the following sentences from Russian into English:

33. /i1 3aKrOYeHHs] KOHTpakTa HEOOXOIMMO  B3aMMHOE
corjlacue CTOPOH. CYIIECTBOBAHHUE MPEMIOKEHUS U IMIPUHATHE DTOI'O
IIPEII0KEHUSA CTOPOHAMH.

33. KonTpakT Tpebyer ONpeAeieHHOCTH MW KOHKPETHOCTH
YCIIOBUH.

33. CTOpOHBI B KOHTPAKTE JIOJKHBI OBITH MTPABOCITOCOOHBIMH.

33.KoHTpakT npenycMaTpuBaeT JOrOBOPHbBIE TApAHTHUH.

33. KoHTpakT, 3aKJIIOYEHHBII MO MPUHYXKICHUI0O U OOMaHHBIM
Coco0OM, OMJIEKUT PACTOPKEHHUIO.
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UNIT 9. EQUITY: The Issue of Fairness

| think that by now you can see the propensity for the law to pile rules
upon rules upon rules. This can produce a certain form of a strait- jacket,
which is exactly what happened.

To compound matters, in the fields of tort, contract and property, the
courts developed the doctrine of stare decisis - "precedent”. It is a
commitment to the rules, procedures, principles, and holdings of prior
cases. The courts saw themselves as bound to these past cases, and were
unable to change to meet new situations. As time went by, more and more
people began to bring disputes, so more and more "unusual” situations
were faced.

Bound by stare decisis, the law began tg> stagnate.

And, the remedies available, that is, "I won; so what?" at law were
proving too inflexible to meet the "peculiar” needs of new victims and
new cases. So people began to petition the king for extraordinary relief
outside of law. As it was extraordinary, the king referred the cases to his
religious officer (chancellor), for a review of the moral issues involved.
From this developed the chancellery courts and equity, with its own set of
requirements, remedies, defenses, and rules of proof.

Once you proved a basic case under tort, contract, or property law
and you had to make that proof before asking for equitable remedies - you
only needed to ask the following additional questions:

Was your remedy at law adequate? If not, then equity would act.

Did you come to the court with “clean hands™? Since you are asking
for justice, and for an extraordinary remedy, you may not do so if you
have some fault in the matter.

Have you been guilty of laches? That is, have you slept on your
rights, allowing the other party to change their position in reliance upon
your silence, to their detriment?

What is fair? What should be done?

Because the remedies available in equity were very powerful, the
judges were concerned that skillful lawyers might manipulate a juiy to an
unjust result. To avoid such potential abuses, the jury was denied in
equity.

For a number of years, the two fields of law, law and equity, developed
side by side, even fighting one another for power. Today we have
merged the two systems into one, with our judges having the ability to
move from one field to the other during the process of a case. Where
both issues are involved, we will have a bifurcated trial: the jury



hears ithe part dealing with law, while the judge decides the matters
of equity.

Today we consider remedies as a part of the issue of "l won; so
| what?". Common Law remedies were compensatory damages and
restitution.

Compensatory damages were designed to make good the loss,

they | substituted for a tangible thing. Damages may be general,
special, punitive, or nominal.
General damages are considered to flow directly from a proven
wrong. It is not necessary to prove that a damage is reasonably
foresee- K able by the defendant; only that they are natural and
incidental to the | harm, and flow from it. In contract cases, general
damages seek to restore the plaintiff to where he would have been if
the contract had not been breached, for the loss of the benefit of the
bargain.

Special damages must be reasonably related to the injury (but
for), reasonably certain in amount (not speculative) and reasonably
foreseeable.

Punitive damages were like a fine, with the money going to the
| plaintiff and not the state, to punish the defendant to deter him from
K doing such acts again, and to deter other possible defendants. It
requires that the defendant has gone beyond bounds of decency in
his conduct. | Showing bad faith or malice will help establish such
damages, as will I grossly reckless conduct or conduct which shows
massive indifference to the potential for harm.

Nominal damages are at the opposite end: there is no specific
harm involved, but a right has been determined, they are normally
granted | after proof of the right has been made and after the court
has deter- | mined that no compensatory damages have been
established.

Restitution, in comparison to compensatory damages, does not
aim Ito restore the loss sustained by the plaintiff; it transfers from the
defendant to the plaintiff any unjust enrichment, secured by the
defendant by | his Improper acts which it would not be right for him
to retain.

There were times when the remedies of the Common Law just
were | not good enough. That is where equity came in with:
rescission; reformation; injunction; specific performances equitable
receiverships inter- | pleaden\ sequestrations and declaratory judgment.

But in tort and property cases in equity, plaintiff had to prove
that his remedy at law was inadequate and face a question of
balancing the | hardships. In contract actions, plaintiff also had to
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prove that there were: a mutuality of conditions; no outstanding
conditions; and an enforceable contract.

Balancing the hardships meant that the court would look at the
hardship and issue an order against a defendant which may cause de-
fendant versus the hardship to plaintiff if the order is not entered. If
an order against defendant then seems "unjust”, only money damages
will be awarded the plaintiff.

Defendants at equity could also raise two additional defenses:
laches and "unclean hands". Laches is a question of how much time
has elapsed since plaintiff knew of the problem and during which he
did nothing and what harm the delay caused the defendant. Unclean
hands is the recognition that the plaintiff is asking the court to "do
justice" and cannot ask for that if he has, in the matter at issue, been
guilty of "injustice".

Rescission may often involve restitution by both sides, for it at-
tempts to end the relationship between the parties as though it had
never been begun. Grounds for rescission are: fraud 6r material
misrepresentation; mistake (mutual or by one, but known to the other
who takes advantage of the mistake rather than warning about it);
duress; illegality; impossibility of performance; or failure of
consideration/ Generally, the party seeking to rescind must tender
back any thing he gained in the process. At law the act of tender and
the notice of intent to rescind rescinds the contract at that instant.

Reformation proceeds on the theory that the parties did reach an
agreement but that, in reducing it to writing, something went wrong,
through mistake or fraud, and thus they signed what they did not
agree. Here the request is made for the court to reform a document to
the original intent of the parties. An additional defense here is
ratification if the plaintiff learns of the mistake and then continues to
act as in the contract.

Specific performance is limited to contract actions. It orders a
defendant to do what he promised he would do. It is here that the
terms mutuality of conditions, no outstanding conditions, and enforceability
arise.

If the contract is so one-sided as to be unconscionable, it will not
be ordered against a weaker party. If one asking for enforcement has
not fulfilled his part, he will not be allowed to order the other to
fulfill his part in advance. If the contract has an illegal act, which
makes it unenforceable, the court will not order enforcement.



Injunction is an order to a defendant, which may proceed on its
own without any damage, or as a part of a damage case. It orders
defendant to do, or not to do, specific things, and can come at three
stages of a case:

temporary restraining order\ preliminary injunction; and /or permanent
injunction. Bonds are normally required before an injunction is
ordered.

Temporary restraining orders are issued without a
chance for the defendant to respond. They are not favored, are
very carefully scrutinized, require the plaintiff to post a bond,
and may lead to a claim against | plaintiff for damages if the
order is subsequently found to have been inappropriate. There
must be a hearing within 10 days of issuance of the order,
with notice to the defendant required.

Preliminary injunctions are entered for the length of a case,
although they can be removed before that time.

Permanent injunctions are good until revoked.

Equitable receivership is where the court takes property
at issue between the parties from both parties and places it in
the hands of a | third party to manage until the case is
determined.

Interpleader is when someone with property, which he
knows is not his own, is faced with more than one person
claiming the property, | brings the property into court and the
judge orders all the conflicting parties against the property to
come and state their cases, while the one who had the property
may get to go home.

Sequestration is when an officer of the court is ordered
to take possession of some property of the defendant and then
either deliver it to the plaintiff or sell it and give the proceeds
to the plaintiff.

Declaratory judgment asks a court to look at a contract, a
statute, or | a situation before a conflict has erupted, and
declare the meaning of the thing reviewed so that the parties
may proceed without conflict.

Finally, both law and equity also offered a remedy of
contempt of court. Contempt of court is a remedy of the court
rather than of a party, but a party may ask the court to make a
finding of contempt. It is the matter of the court upholding the
honor of the law, legal process, and | position of the judge.
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GLOSSARY
courts of chancery (equity courts) - «cyabl CripaBeIyTABOCTH »
Chancery is the jurisprudence that is exercised in a court of equity;
synonymous with equity or equitable jurisdiction. Chancellor in
English
law is the name of the chief judge of the court of chancery. In
American law, a judge in a court of chancery.

rules of proof - nmpaBuna jgokazaTenbCcTBa, IIpaBUIIA
CYIOIIPOM3BO/ICTBA.

Rules that govern the procedure in all proceedings in the courts
establishing facts by evidence. Proof is the result or effect of
evidence, while evidence is the medium or means by which a fact is
proved or disproved.

specific performance - peansHOE UCITOTHEHHE, KOHKPETHOE UC-
IIOJIHEHHUC

The fulfillment or accomplishment of a specific promise,
contract, or other obligation according to its terms.

equitable receivership - ymnpasienne umymniectBoM GaHKpOTa

Equitable means conformable to the principles of justice and
right; existing in equity; available or sustainable in equity, or upon
the rules and principles of equity. Receivership is legal or equitable
proceeding in which a receiver - a ministerial officer, agent, creature,
a temporary occupant and caretaker of the property - is appointed by
a court, and he is the medium through which the court acts. Receiver
IS a person appointed by a court to manage property in litigation or
the affairs of a bankrupt.

sequestration - koaduckanus
In general, the process by which property or funds are attached
pending the outcome of litigation.

to attach - makmagpiBaTh apecT Ha WUMYIIECTBO, 3aJEPKUBATH
JIALIO

Seizure of property under a writ of attachment, the act or process
of taking or seizing persons or property.

Writ - cyneGHbIi TprKa3

A legal order issued by an authority and in the name of the state
to compel a person to do something therein mentioned. It is issued by
a court or other competent tribunal and is directed to the sheriff or
other officer authorized to execute it. In every case the writ itself
contains directions for doing what is required.

rescission - aHHyIMpOBaHKE, PACTOPIKEHHE



A rescission amounts to the unmaking of a contract, or an undoing
of it from the beginning, and not merely a termination, and it may be
effected by mutual agreement of partners, or by one of the parties
declaring rescission of contract without consent of other if a legally
sufficient ground therefore exists, or by applying to courts for a
decree of rescission.

Injunction - cyne6usrii 3anper A judicial remedy awarded to re-
strain a particular activity; first used by courts of equity to prevent
conduct contrary to equity and good conscience. The injunction is a
preventive measure to guard against fUture injuries rather than one
that affords a remedy for past injuries. It is a prohibitive remedy
Issued by a court at the suit of a party complainant and directed to a
party defendant, forbidding the latter to do some act injurious to the
plaintiff.

contempt of court - neyBaxxenue k cyny

An act or omission tending to interfere with orderly
administration of justice, or to impair the dignity of the court or
respect for its authority.

EXERCISES

34.Translate the following words and word combinations or find
Russian | equivalents:

equitable receivership; rescission; sequestration; rules of
proof; abuse; in- | junction; declaratory judgment; specific
performance; courts of chancery 1 (courts of equity); contempt of
court.

35. Translate the following sentences into Russian:

35. Both law and equity offer the remedy of contempt of
court. Contempt A of court is a remedy of the court rather than of a
party. It is the matter of the court upholding the honor of the law,
legal process, and position of the judge.

5. Sequestration is when an officer of the court is ordered to
take possession of some property of the defendant and then either
deliver it to the plaintiff or sell it and give the proceeds to the
plaintiff,

3. Equitable receivership is where the court takes property at
issue between the parties from both parties and places it in the
hands of a third party to manage until the case is determined.

4. For a number of years, the two fields of law - law and
equity - developed side by side, even fighting one another for
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power. Today the two systems have merged into one with the
judges having the ability to move from one field to the other
during the process of a case. Where both issues are involved, we
will have a bifurcated trial - the jury hears the part dealing with
law, while the judge decides the matters of equity.

5. Common Law remedies are: compensatory damages and
restitution. Compensatory damages are designed to make good the
loss; they substitute for A tangible thing.

6. Damages might be general, special, punitive, or nominal.
General damages are considered to flow directly from the proven
wrong. It is necessary to [prove that the damages flow from the
wrong. In contract cases, general damages seek to restore the
plaintiff to where he would have been if the contract had not been
breached, for the loss of the benefit of the bargain.

7.Special damages must be reasonably related to the injury,
reasonably certain in amount (not speculative) and reasonably
foreseeable.

8.Punitive damages are like a fine, with money going to the
plaintiff and not the state, to punish the defendant, to deter him
from doing such acts again, land to deter other potential
defendants.

9. Nominal damages are considered to be due where no
specific harm is involved. They are normally granted after proof
of the right has been made and (after the court has determined that
no compensatory damages have been established.

10. Restitution, in comparison to compensatory damages, does
not aim to restore the loss sustained by the plaintiff but at transferring
from the defendant to the plaintiff any unjust enrichment secured by
defendant by his improper acts which it would not be right for him to
retain.

11. Defendants at equity can raise two additional defenses:
laches and "unclean hands". Laches is a question of how much time
has elapsed since plaintiff knew of the problem and during which he
did nothing and what harm the delay may have caused the defendant.
"Unclean hands" is the recognition that the plaintiff is asking the
court to "do justice" and cannot ask for that if he has, in the matter at
Issue, been guilty of "injustice".

3. Fill the gaps in the sentences below with the words and expressions from
the box. There are two expressions which you don't need to use. There are
expressions which you may use twice.

rescission, sequestration, general, laches, special, bifurcated, specific
performance, punitive, reformation, remedy at law inadequate, compensatory
damages, balancing hardships, nominal, contempt of court, injunction,
restitution, unclean hands



1. If you want to recover from the other party the unjust
enrichment which the other party received, the remedy you request is

2. If you want to be put back as though no contract ever existed,
the remedy you want is :

3. A judicial remedy awarded to restrain a particular activity of
the defendant is called

4. If one part of a case is in equity, and one part in law, we will
have a trial.

5. In a case at equity, the defendant has three additional defenses
he can raise: ; ; and

6. In a case at equity, the plaintiff has one additional burden:

7 . Is fulfillment or accomplishment of a specific promise,
contract,

or other obligation according to its terms.

8. Common Law remedies were and :

9. Compensatory damages might be : : and .

10 . ____is needed when the parties signed by mistake or fraud
what they

did not agree.

4. Find English equivalents for the following Russian expressions:

nmpaBWiia  JIOKa3aTelIbCTBA;  MpaBUja  CyJONPOU3BOICTBA;
KoH(UCKaIMs, CyJIeOHBIN 3ampeT; aHHYJIWPOBaHUE, PACTOPKEHMUE,
HEyBOXEHHE K CYIy, peajlbHOe, KOHKPETHOE HCIIOJHCHHUE,
3JI0yIOTpeOIICHHE; YIIPABJICHUE UMYIIIECTBOM OaHKpoOTa,
peryaupyeMoe MpaBoM COOCTBEHHOCTH; «CY/IbI CIIPABEITHBOCTH.

5. Translate the following sentences from Russian into English:

35. CyneOnbrii 3amper (injunction) sBisieTcs mpeanucaHueM
CyJla OTBETYHMKY OCYIIICCTBUTH YTO-JINOO MM HE OCYIIECTBIIATH YETO-
110o0.

35.Konduckanus (Sequestration) ects H3bATHE IOKHOCTHBIM
CYJICOHBIM JIMIIOM B COOTBETCTBHH C IIOJIyUEHHBIM OT Cyja
IPEIIUCAaHNEeM OINpEAEICHHON YacTH COOCTBEHHOCTH OTBETUMKA C
MOCJICAYIOUIEH €€ Mepeaayer UCTIY WM NMPOJAXKeW ee U Iepenadei
UCTIY TOAYYCHHBIX IIPU IIPOJAKE ICHEKHEBIX CYMM.

35.B Tecuenue psma €T ABe OOJACTH IIpaBa - IIHMCAHBIC
JCUCTBYIOIIMEC 3aKOHBI M 3aKOHBI CIPAaBEIJIMBOCTH Pa3BHBAIMCh
napajuleJbHO, Jake OOpOJMCh MEKIY cOo00i 3a mpeoOiiajaHue B
obmiectBe. B Hacrosiiiee BpeMst 3TH [BE CHCTEMBI IIpaBa CIMINCH B
ONHY CHCTEMY, TMpPH KOTOPOH CyAbM HMEIOT BO3MOXKHOCTD

OTpepnaktupoBan u onyonukosan Ha cante : PRESSI (HERSON )



MEePEXOUTh U3 OJHOW O0JaCTH B JIPYryl0 B XOje pa3OuparenbCcTBa
cyaeOHoro jaena.

35. OOBIYHOE MPaBO MpeaycMaTpuBaeT Takue HopMbl CyneOHOM
3alUThl, KaK  BO3MCIICHHWE  KOMIICHCATOPHBIX  (peasibHBIX,
(akTHYecKnX) YOBITKOB, TaK W BOCCTAHOBJICHHE IEPBOHAYAIBLHOIO
IIPaBOBOTO MOJIOXKEHHS (PECTUTYIIHS).

35. Bo3meienne yOBITKOB MOXET HMETh XapakTep. a)
reHEepaIbHBIN (KOraa YOBITKH SIBJISIFOTCS HEOOXOIUMBIM TIPSIMBIM
CJICICTBHEM BpeJla O030THOCHUTEIBHO K OCOOBIM OOCTOSTEIHLCTBAM
nena), 0) ¢akrtuyeckuii (korja yOBITKM SIBJISIOTCS peabHBIMH,
dakTryeckumu), B) mrpadHoit (korga yOBITKM paccMaTpUBAIOTCS B
KadyecTBe mTpada ¢ OTBETYMKA B MOJIb3Yy MCTIA) M T) HOMUHAIBHBIN
(Korja He yTOYHSETCS KOHKPETHBIM yIIepO, a MOATBEpKaaeTCs mpa-
BO Ha BO3MECIIICHHE).



