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Bctynnenve

BcTynneHue

YKpanHcKoe agMUHUCTPaTUBHOE MPaBO pPa3BMBAETCA aKTUBHO U
nocnefoBaTe/lbHO, MMes CBOE OCHOBHOM LieNblo co3faHne Heobxoam-
MbIX YCNOBUIA 415 peann3aumu YacTHbIMU Muamun B ciepe ny6any-
HOro ynpaBneHWs BCero npuHagnexatero MM Komrsekca npas, CBO-
604 1 3aKOHHbIX MHTepecoB. HOpMaTUBHOI OCHOBOW AN8 Takoro no-
HUMaHWA Lenn agMUHUCTPATUBHOIO npaBa BbiCTynaeT KOHCTUTYLMSA
YKpauHbl, B KOTOPOW 3aKpernsieHo, YTo YTBepXAeHue 1 obecneyeHue
npas 1 cB0O6OJ YenoBeKa ABNAETCA MMaBHON 0643aHHOCTLIO rocyfap-
| IHa (4. 2 cT. 3), NOpPSAOK peannsalmy KOToporo, CO6CTBEHHO, U yCTa-
HaB/IMBaETCA HOPMaMM aAMUHUCTPATUBHOIO npasa. Henb3sa He 06pa-
TU. BHMMaHUA TakxXe M Ha 4. 2 CT. 6 1 4. 2 c1. 19 KoHcTutyumm
YKpanHbl, KOTOpble TPeOyT OT CyObeKTOB NyOANYHON BnacTu Aew-
(I KoBaTb MCKNHOUUTENbHO HA OCHOBaHWW, B paMKax MOSIHOMOYNIA W
m10co60M, NpefyCcMOTPeHHbIMU KOHCTUTYUMEN U 3aKOHamMK YKpawu-
Hbl, COAep>KaHne KOTOPbIX COCTaBNAAT MPEVMYLLECTBEHHO HOPMbI
auMVHWUCTPATMBHOIO MnpasBa. Takum 06pasom, afAMUHUCTPaATUBHOE
MpaBo BbICTYMNaeT 0643aTe/IbHbIM KOHCTPYKTUBHbLIM 3/IEMEHTOM napa-
11 TMbl B3aMMOOTHOLLUEHWIA YaCTHOr0 1L U rocyapcTea, «3aluLas,
npexpe BCEro, /IMYHOCTb OT YPe3MEpPHOro, HECOBMECTUMOIO C YC/o-
K1AMU ce CBOO6OHOro pasBnTuUS, rocyjapCTBEHHOI0 BMeLLaTeNbCTBa»
(4. V. EnuctpaTtos).

ABTOpbI MOCO6UA, MOCTPOEHHOrO MO CUCTEME «BOMPOC-OTBET»,
BUAENN CBOWM [N1aBHbIM 33ZlaHVeM W3N10XeHWe B JOCTYNHOW hopme
OCHOBHbIX MOJIOXKEHWUA YKPAUHCKOro agMUHUCTPATUBHOrO Npasa,
OPUEHTVMPOBAHHOIO0 Ha COOTBETCTBYHOLLME EBPOMENCKNE KOHLEMLMK,
KOTOpbIe Y>Ke 3aHAIN NPOYHOE MeCTO B OTEYECTBEHHOM NpaBOBOW CU-
cTeme.

B nocobun packpbiBatoTCA /Wb 06LWMe NOMOXeHUs (HOpPMbI)
aflMMHUCTPATMBHOIO npasa, To ecTb ObLLee aAMUHNCTPATUBHOE Npa-
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BO. UT0 Xe KacaeTcs HopM OCOBGEHHOr0 afMUHMUCTPaATUBHOIO MpaBsa,
TO UX U3y4YeHune, NPUHMMasa BO BHUMaHWe OrPOMHbIA MaccuB nocnep-
HUX, [O/MKHO OCYLLECTBAATLCSA B paMKaxX OTAeNbHbIX (CrneynanbHbIX)
YUEeOHbIX AUCLUUNANH MO COOTBETCTBYIOLWMM YYebHMKaM 1 nocobusam.

MpuHUMNNanbHOR 0CO6EHHOCTLIO NOCO6US SBNSETCS €ro OPUEH-
TaumMsa Ha NPaKTUKY [JeATeNbHOCTU CYObeKTOB MyOAUYHOW agMWUHK-
cTpaumn v afMUHUCTPATUBHbLIX CYA0B. MO TEKCTY BCTPeYaTCsa MHO-
FOYNCNEHHbIE MPUMEPbI U MOSCHEHUS, KOTOPbIE MOMOTYT «CBS3aTb»
IOPUANYECKYIO TEOPUIO C NPaKTUKOW npaBonpuMeHeHuns. Mpumepbl
Bbl€NeHbl B TEKCTE MPU MOMOLLM YMEHbLUEHHOrO WpudTa, 4YTo 06-
neryaeT BOCMPUATME COOTBETCTBYIOLLEA MHDOPMALUN.

Pyccknii f3bIK M34aHNs 00bACHSAETCS XXeNaHMeM U HeobXxoanumo-
CTbIO [OHECeHUs nepefoBbIX MOMOXEHUA YKPaWHCKOW [OKTPUHBI
aAMUHUCTPATMBHOIO MpaBa K YymTaTenam, npoxuearowmm n paboTa-
oMM B cTpaHax BocTouHoit EBponbl, KaBkasa n CpegHeli Asuu.

JOKTOp ropnanyecknx Hayk,

npodeccop
P. C. MefnibHUK
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MTABA 1.AgMUHUCTpaTBHOE NpaBo..

[naBa 1
AAMVHUCTPaTUBHOE NpaBso -
ropnanyeckasa ocHoBa peasimsaunu
Ny6/IN4YHOTO yrpaB/eHns

1. Y10 NoHUMaeTCs noj KaTeropuein
«My6/IMYHas BaCTb»?

Bnactb npefctaBnset coboil CNOXKHOE fBMEHME, CYLLEeCTBYHOLLEe
B 006LLEeCTBe B pas/IMYHbIX (HhopmMax Ha MPOTSHHKEHUM MHOTUX BEKOB.
Tak, roBopaT 0 BNacTu poauTeneit Haf LeTbMMW, CTaplMX Haf Mnaj-
LWMMK, a TaKXXe O B1acTW B rocyfgapcree U 1. N. HeCMoTpAa Ha TO, 4TO
KaX[bl/i M3 CYLLECTBYHOLWMX Ha CErogHa BMAOB (NPOSABAEHWIA) BNacTu
MMeeT cneyupuyeckne 4epTbl, BCEM UM MPUCYLLN 1 06LMe Npu3Ha-
KW, HaMume KOTOPbIX MO3BONSET BblAeNsATb (PEHOMEH BflacTu cpeau
APYTUX coumanbHbiX (DEHOMEHOB.

MbiTasgcb onpefennTb OCHOBHbIE YepTbl BMacTu, Mpexje BCero
cnepyeTt OTMeTWUTb, YTO BNaCTb ABMAETCH BMAOM B3aVMOOTHOLLEHWUIA
Mo MeHbLUEel Mepe Mexay ABymsa cybbekTamu. Kpome Toro, ocobeH-
HOCTb TaKMX B3aMMOOTHOLLEHWIA 3aKNHOYaeTCA B TOM, YTO O4UH CYOb-
eKT 0Ka3blBaeT B/IMSIHNE Ha ApYroro cy6bekTa. Takum 06pa3om, BNacTb
He MOXeT ObiTb 6e300beKTHOI, OHa Bcerga npeanonaraetT Hanuyue
cybbekTa BNacTu M 00beKTa BNACTU, KOTOPbIE HAXOAATCS MeXAy
co60Wi B OTHOLIEHUAX Cyb6opAMHALMN UK NOLUYNHEHNS.

Mcxoaa v3 BbllecKa3aHHOro MOXHO CAenaTb BbIBOL, YTO B/aCTb
npeacTaBnseT coboil onpefeneHHOe COCTOSAHME OOLEeCTBEHHbLIX OT-
HOLLEHWIA, NPV KOTOPOM OAMH CYOBEKT MOXET 3aCTaBUTb UHOMO CYyOb-
eKTa cAenatb TO, UTO MOC/NeLHUI He caenan Gbl NpU 4pYyrux ycroBu-
AX. DTO 03Ha4aeT, YTO BNACTb peasim3yeTcs NyTem MOOLPeHUs, Yrpo-
3bl NPUMEHEHWSA NPUHYXAEHUS NN HENOCPEACTBEHHOTO NPUHYXAEHUS
(To ecTb C MCNOMb30BaHMEM Mep (PM3NYECKOro BO3AEACTBUSA, OrHe-
CTPENIbHOTO OPYXWSA W T. A4.), CaHKuMI (WwTpad, nuweHne cneymans-
HOro npaea, KOH(uUcKauus u ap.).



100 OTBETOB HA 100 BOMNPOCOB

O[fiHaKO faneko He BCcerja Lefiblo BNacTu ABASETCA NPUHYXAEHWE
06bekTa (hU3NYECKOro MAn HPUANYECKOro Nnua) K COBEpLUEHUIO
onpejeneHHbIX AencTBuid. [LOBONbHO 4YacTo B 06L,ECTBE BO3HMKAKOT
CUTyaLuK, Npu KOTOPbIX HEOOXOAUMO, YTOObI TOT WU UHON CYOBEKT
WM XKe COBOKYMHOCTb CyObLeKTOB 3aHA/IM MacCUBHYH MO3ULMIO, TO
ecTb He fgelictBoBanu. VIHbIMK cnoBamu, BacTb npegycMaTpuBaeT U
Takoe BO3feliCTBME Ha 0OBLEKT, KOTOpOe HeWTpanu3yeT ero akTuB-
HOCTb MpPWU ONpefeNeHHbIX YCIOBUAX WX B ONpedeNieHHbIX cjepax.

Hapsagy ¢ aTuM Heob6Xo4MMO MOMHWUTb, YTO BNacTb (CyObLEKTbI
BNacTW) MOXET AOCTUraTb CBOMX LieNeil TaKXKe 3a CUET pecypcoB, Ko-
TOpble MMEKTCA B ee pacrnopsykeHuun. MpefocTtaBnsasg PU3NYECKUM Y
IOpPUANYECKUM NLaM (PUHAHCOBYIO MOMOLb, MaTepuasbHble pecyp-
Cbl, Cy6BLEKTbI BNacTu OMOCPef0BaHHO BAMAIOT Ha MX MOBEAEHME,
MbIC/IM WX CO3HaHMe. BoO3HMKatowWwme B CBA3N C 3TUM OTHOLUEHUS
ABNIAOTCSA BNACTHBLIMW MO CBOEMY XapaKTepy

Mpumep

BnacTHblli xapakTep MNOAO6HON geAaTenbHocTw (npegocTtasne-
Hve (hMHAHCOBOM MOMOLLM, MaTeprasbHbIX PECYPCOB M T. MN.) NOA-
TBEpPXAaeT aHanu3 cyaebHON NpakTUKKW, CBA3AHHOW C paccMmoT-
PEHMEM W peLleHnEeM e MO HAYMCNEHUIO U BbiMaTe CounanbHbIX
nnaTe>xei AeTAM BOMHbI U nuUaM, NOCTPajaBlUNM B pesynbTaTe
UepHOObINbCKON KaTacTpodbl. BbiCWnii agMUHUCTPATUBHBIN CY4
YKpauHbl B CBOUX pelleHnAX HEOAHOKPATHO OTMevaeT, YTo Cno-
pbl, NPeAMETOM KOTOPbIX ABASETCA HAUYNCNEHWE U BbiMAaTa couu-
anbHbIX NaaTexein LeTAM BOWHbI U AMLam, NocTpajaBLlUM B pe-
3ynbTaTe YepHoObINbCKON KaTacTpodbl, SABAAKTCS My6ANYHO-
NpaBOBbIMU, TO €CTb TAKUMM, KOTOPblE BO3HUKAIOT MeXAy CyOb-
€KTaMy BNaCTHbIX NMOJIHOMOYMNIA 1 YACTHBIMW AnLamMu. 310 CBUAe-
TeNbCTBYET O NMPW3HAHWMM BNACTHOIO XapakTepa nogobHol ges-
TenbHoCcTMl

BmecTe ¢ TeM cnefyeT NoAYepKHYTb, YTO 06bEKTOM BacT MO-
ryT 6bITb He TO/IbKO (hM3NYECKINEe UK OPULNYECKME NNLA, AOBOSTbHO

1 3akoH \ 613Hec. 2012. Ne 27.
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NABA 1. AoMUHUCTpPaTMBHOE NpaBso..

4aCTO MM CTaHOBATCA W HEOAYLIEBNEHHbIE NPeAMETbI, Takue, Hanpu-
Mep, KaK MMYLLECTBO, 3eMN1, KOHTUHEHTaNbHbINA Wenbg UAn NPUPoS-
Hble pecypcbl (ras, He)Tb U T. A.). DTO 0O6BACHSAETCH, NPEXae BCEro,
TeM, UTO Ha3BaHHbIe HEXMBbIE 06BbEKTHI CO3A4a0T HEOOXOANMbIE KO-
HOMWYECKMe NpeanoCbINKK AN (YHKUMOHMPOBAHMA BNacTu, KoTopas
SBNIAETCA UX COOCTBEHHMKOM. MHaye roBops, peannsauns npasa cob-
CTBEHHOCTM CYObLEKTOM-BNaAenbLemM COMPOBOXAAETCA O4HOBPEMEH-
HbIM OCYLLLECTBNIEHNEM BNACTN Haf ONpefeneHHON Belbto (Npegme-

TOM).

Mpumep

B cooTtsetctBuM ¢ n. 5 4. 1cT. 116 KoHCTUTYLUMN YKpauHbil
KabuHeT MUWHMUCTPOB YKpauHbl OCYLLEeCTBAAET ynpaBneHne o6b-
eKTaMy rocyfapCTBEHHOM COBCTBEHHOCTW; cornacHo n. 3 u. 1
cT. 138 KOHCTMTYLUMM YKpanHbl K Be4eHN0 ABTOHOMHON Pecny-
6nnkn KpbiM OTHOCMTCA ynpaBneHue MMyLLeCcTBOM ABTOHOMHOW
Pecnybnvkn KpbiM. B pa3BuTMe yKa3aHHbIX KOHCTUTYLMOHHbLIX
MOMOXEHWUI BbIN NPUHAT 3aKOH YKpauHbl 0T 21 ceHTA6ps 2006 T.
«006 ynpaBfieHn 06bEKTaMW FOCYAapCTBEHHO COBCTBEHHOCTM»2,
MOMOXEHNA KOTOPOro ONpejenstoT npefdesbl U 06bEM BAACTHbIX
MOMHOMOYMI Cy6bEKTOB, 3aA4eAiCTBOBAHHbIX B YNpaBaeHUN o6bek-
TaMy rocyfapCTBEHHOW CO6CTBEHHOCTM.

WTak, nog Bnactbto CnefyeT MOHMMATb CMOCOOHOCTb CyObekTa
BMacTV MPSIMO WMAW OMOCPEAOBAHHO BNAUSTL Ha PeLleHuns, AencTBuUs
nnu 6e3geincTemne PU3NYECKUX U KOPULNYECKUX UL, a TaKXKe onpeje-
NATb OPUANYECKYIO CYbOY 00BbEKTOB HEXMBOW MPUPOAbI.

BnacTb He MOXET OCYLLECTBNATLCA B MPOM3BOSILHOM nopsgke. B
ee OCHOBY J0/IKHbI O6bITb MOMIOXEHbI ONpefe/ieHHble NpaBuia. B cBoto
o4epefb, B 3aBUCUMOCTM OT TOr0, B KaKoli colmManbHOW cpeae peanu-
3yeTcs BNacTb, MpaBmaa MOTyT CyL,ecTBOBaTb B JopMe 06blUaeB, Tpa-
AUUNIA, HOPM MOpann UM HOPM MnpaBa BOOOLLE 1 HOPM afgMUHUCTPa-
TUBHOIO Npasa B YaCTHOCTMW.

1 Buwomocn BepxosHo! Paan Ykpawmn. 1996. Ne 30. Ct. 141.
2 Bspgomoc n BepxoBHo! Paan Ykpawmn. 2006. Ne 46. CT. 456.
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TpaHcopmayMoHHbIe npeobpasoBaHUa B YKPaMHCKOM rocygap-
cTBe M 06LLeCTBe, COMPOBOXAAtOLMECH YBEIMUYEHMEM KONM4YecTBa
Cy6beKTOB, 3a/leiiCTBOBAHHbIX B peann3aunn Bnactu, 06ycnosunmu He-
06X0AMMOCTb 3aMeHbl KaTeropuMm «rocyaapcTBeHHas BnacTb» Ha no-
HATUE «ny6/MyHas BnacTb». Cpaly OTMETUM, 4TO peyb MAET He 06
MCYE3HOBEHUWN KaTEropun «rocyAapCTBEHHAsA BNaCTb», & O 3aMEHe ee
60/51ee eMKUM (OOLLIMPHBIM) TEPMUHOM «MYB/IMYHA BACTb», OAHUM U3
3/1EMEHTOB KOTOPOW OCTaeTCcs BNacTb rocyjapCTBeHHas.

CnepoBaTeNbHO, HYXHO Mpex/je BCEro BbIACHWUTb, YTO )€ TakKoe
ny6numyHas BnacTb. MoguyepkHeMm, 4TO eé OCHOBHbIMW YepTaMun MOXHO
cuuTathb:

* CYBEpeHMUTeT, TO eCTb HE3aBUCUMOCTb peanu3auuu ny6anyHou
B/IACTW OT XKeNaHWs UIN HexxenaHus 06beKTOB BNacTu;

* BCeOOLWHOCTb, YTO O3HA4YaeT cnefytollee: nNyb6aMyHas BNacTb
pacnpocTpaHaeTca 1 BNUAeT Ha BCe 06LLECTBO UM €ro YacTb;

* QaBTOPUTETHOCTb, & UMEHHO ee Mpu3HaHue 06LLEeCTBOM U ero
yneHamu;

* (hMHaAHCOBYIO 06ecrneyeHHOCTb, KOTOpas AOCTUraeTcs 3a cuet
YCTaHOBNEHUA Hanoros, c60poB U ApYyrux 06s3aTesibHbIX NnaTexei;

* HOpPMaTMBHOE perynnpoBaHue O06LLEeCTBEHHbIX OTHOLUEHWN,
4YTO HaxoAuT CBOe BbIpaXeHWe B BO3MOXHOCTU My6/MYHON Bnactu
n3gaeatb 06LLe0bA3aTeNbHbIE NPaBuUIa NOBELEHNS;

* BOJIEBOM XapakTep BO34eiCTBUA, KOTOPbIA NPOSBNAETCA B TOM,
4YTO BAUSAHUE NYOANYHOW BNACTM UMeeT BHYTPEHHWIA, LYXOBHbIN
acrekT, TO eCTb OCHOBAHO Ha cB06Ofe CyObeKTa peanvsauuy BnacTu;

* MNPUHYAUTENBbHYIO CYLLHOCTb, TO €CTb BO3MOXHOCTb NPUMeHe-
HUSA K 06beKTaM BNacTu neranbHOro HeMOCPeACTBEHHOMO (Hanpumep,
(hM31YEeCKOW CUbI) UM ONOCPeA0BaHHOTO (B YaCTHOCTU, MyTeM Npu-
HATUA peLleHns CyaoM) BAUAHUA C LeNbi NMPUHYXAEHUS K BbINOIHe-
HUIO ONpejeNieHHbIX JeNCTBUIA NN BO3LEPXKAHUIO OT UX COBEPLUEHNS.

Takum 06pa3om, nog Ny6/MYHOM BNacTbio HEOOXOLMMO NOHU-
MaTb CMOCOOHOCTb Pa3BeTB/IEHHOW CUCTEMbI rOCYAApPCTBEHHbIX U He-

14



MABA 1.AgMUHUCTpaTUBHOE NpPaBo..

rocyfapCTBEHHbIX CyObeKTOBLl BANATL Ha peLleHns, LelCTBUA WK
6e3nelicTBME (PU3NUYECKMX U HOPUANYECKUX UL, M/MAK pelaTtb opu-
ANYECKYHO CyAbOy HeOoAyLEeBNEHHbIX O0O6BLEKTOB pagn AOCTUXKEHUS
00LLIEeCTBEHHO 3HAUYMMbIX LieNei.

Mpouecc peanu3auun MNyo6NNYHOI BNacTW pernaMmeHTUpyeTcs
tOPUANYECKMMI HOpMaMK, NPeACTaBNeHHbIMY NPeXAe BCEro Hopma-
MU aAMWUHUCTPATUBHOIO Npasa.

2. KakoBa CTpyKTypa ny6/iM4yHon Bnactun?

YuutbiBas T0, 4TO Ny6AnYHaA BNacTb:

BO-MepBbIX, HE MOXET OblTb COCPefOTOYEHA B Of4HMX pyKax (Y
OHOr0 Cy0ObEKTA), MOCKOJIbKY 3TO NMPUBELET K y3ypnauuu BfacTu;

BO-BTOPbIX, A0/DKHA Peann3oBbiBaTbCsA MO MeHbLUEn Mepe Tpems
cybbektamMmy, a MMeHHO rocyfapCTBOM, OpraHamMy MecTHOro camo-
ynpas/ieHUa U rpaxkjaHaMmu, Kak Toro tpebyet KoHCTUTYuUmns YkKpau-
Hbl (4. 1cT. 5, ¢CT. 7,CT. 38 N T. N.);

B-TPeTbuX, TpebyeT anddepeHunaunmn Tpyaa («Kaxablii LOKeH
3aHMMAaTbCA CBOMM [€efIoM»), UTO obecneumBaeT 3PHEKTUBHOCTbL €e
ocylwiecTBieHns. Takum 06pa3om, BO3HMKaeT HeO06XO04MMOCTb Mpu-
B/IEYEHUA K MPOLLeCCy ee peann3auny pasinyHbIX CyObeKTOB, KaX bl
M3 KOTOPbIX, COOTBETCTBEHHO, peasin3yeT TOMbKO 4acTb My6AMYHON
B/IaCTW.

PasgeneHve, nnn guddepeHunauns, ny6anyHon Bnactu npouc-
XOLMT NOJ, BO3AENCTBMEM pPa3/inyHbIX (haKTOPOB, CPeAU KOTOPbIX OA-
HAM U3 ONpefenstolmnX ABNSETCA 3aKpenseHHbll B KOHCTUTYuUun
YKpauHbl NpUHUUN pasgesieHna Bnactu. Tak, B 4. 1 cT. 6 KoHCTU-
Tyunn YKpauHbl 3aMKCMPOBAHO: rOCyAapCTBeHHas BacTb B YKpau-

1 Tog HerocyfapCTBEeHHbIMU CYGbeKTaMu B JaHHOM C/lydae MOHMMAOTCS OpraHbl
MEeCTHOr0 camoynpas/ieHUs, KOMMyHa/lbHble NPeANPUATUS, CYGLEKTbI fe/1erMpoBaHHbIX MoJi-
HOMOUMIA (opUAMUECKHME NMLA YacTHOrO NpaBa, (hU3nYecKue NnLa 1 T. N.), KOTopble Ha paso-
BOM WM MOCTOSIHHO OCHOBE BbIMOMHSAT My6AUYHbIE QYHKUMKU. CnedyeT OTMETWUTb, UTO
ny6AnYHbIe PYHKLUMK B OTAENbHBLIX CyYasX MOFYT BbINOMHATLCA U NPEACTABUTENSAMU Tak
Ha3bIBaeMbIX «CBO60AHbLIX Mpodeccuii», K KOTOpbIM B MepBylo o4epeib CnefyeT OTHECTU
HOTapUycoB, afBOKATOB, ayANTOPOB.
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He OCYLLEeCTB/IAETCA Ha NPUHLMNAX ee pa3feNleHns Ha 3aKoHogaTe/b-
HYI0, UCNOMIHUTENBHYIO N CYfebHYI0.

Pa3feneHne rocyfapCTBEHHOW BfacTV OOBACHSAETCA Han4vmMem
TPEX OCHOBHbIX paBHO3Ha4YHbIX (PYHKLMIA rocygapcTsa: 3aKoHOAa-
TeNbHOW, NCNOMHUTENBHON, CyAe6HON, TO eCTb OTpaXkaeT yHKLMO-
Ha/bHOe Ha3HaYeHMe KaXAoro 13 rocyjapcTBeHHbIX opraHoB. OHaKo
3TO npegnonaraet He TOMbKO pasrpaHMyeHne nx noSIHOMOUUIA, a n Nx
B3aMMO/eCTBNe, CUCTEMY B3aMMHbIX CLEPXKEK U MPOTUBOBECOB, Liefb
KOTOpbIX - 06ecrneyeHne UX COTPYAHWYECTBA KakK efMHOM rocypap-
CTBEHHOI BNacTu.

MpuHUUN pa3gefieHns rocyapCTBEHHON BnacTu npuobpertaet
CMbIC/1 TONBLKO NPW YCNOBUW, YTO BCE OpraHbl rocyfapCTBeHHON Bfa-
CTW [AeNCTBYIOT B pamKax efVHOro topUANYECKOro nons. 310 3HaUUT,
4TO OpraHbl 3aKOHOAATENbHOM, NCMONHUTENIbHON U Cyae6HOI BNacTm
OCYLLECTB/IAKOT CBOU NOTHOMOYUS B YCTaHOB/EHHbIX KOHCTUTYLMEN
YKpauHbl npegenax v B COOTBETCTBMW C 3aKOHaMM YKpauHbl (4. 2
CT. 6 KOHCTUTYLMM YKpanHbl). OpraHbl rocyAapCTBEHHON BNacTu, nUx
[OO/MHKHOCTHbIE nLa 0653aHbl AeliCTBOBATb UCKIKOUNTENBHO Ha OCHO-
BaHWW, B npegenax MOAHOMOYMIA U Croco6oM, npesyCMOTPEHHbIM
KOoHCTUTYUMeRn 1 3akoHaMK YKpauHbl (4. 2 cT. 19 KOoHCTUTYUUN Yk-
panHbl).

HeyknoHHOe cobntofeHne opraHamm 3aKOHOAATeNbHOMR, MCNON-
HUTENbHOI W cyaebHOon BnacT HopM KOHCTUTYUMWU U 3aKOHOB YK-
panHbl 06ecrneynBaeT peannsaunio NPUHLKUNG pasgeneHns BnacTeid u
ABNAETCA 3a/I0rOM UX €4UHCTBA, BaXXHON NPeAnochbIIKON cTabunbHO-
CTW, NOALEPXKAHUA TPaXX4aHCKOro Mupa 1 cornacus B rocygapcreel

BmecTe ¢ aTUM Heo6X04MMO MOMHWUTL, YTO OpraHbl rocygap-
CTBEHHOWN BfaCTU MpeAcTaB/eHbl Ha CErofHAWHUNA AeHb He TO/bKO
opraHamu 3aKoHoAaTeNbHON, WCMOMHUTENbHOW W CcyaebHOW BnacTu.
MapannenbHO C HUMW (DYHKUUOHMPYIOT M UHbIE, KOTOPbIE XOTS U UMe-
0T CTaTyC opraHa rocyfapCTBeHHOW BNacTu, HO He BXOAAT B CUCTEMY
Ha3BaHbIX BbilWe Tpex rpynmn. MHbIMK CnoBamu, peyb UAeT 0 HEKOEM
WUCK/IIOYEHUN U3 MPUHUMNA pasfesieHns BacTu, KOTOpbIA (NpuH-

1 BjcHMK KoHCTUTYLLWHOrO cyfy YKpaTHu. 2008. Ne 2.
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uun), TakMM 06pa3omM, 0OXBaTbiBaeT HE BCE OpraHbl rOCyapCTBEHHOA
BNacTu. 3a ero paMkamu ocTanncb, Hanpumep, NMpesngeHT YKpanHbl,
opraHbl NPokypatypbl, Cny>k6a 6e30NacCHOCTN Y KpanHbl, HaLMOHasb-
Hble KOMUCCUW NO PEryNNPOBaHUID NPUPOAHBLIX MOHONOMNIA, KOTOPbIE
He OTHECEHbl HN K OfHOW M3 Ha3BaHbIX BETBEN BMacTu.

BaxXHbIM (hakTOpoM, 00YCNOBMBLLNM pasfeneHne nyonM4Hon Bna-
CTW, CnefyeT HasBaTb [eLleHTpanM3aumio, To ecTb YaCTUYHYLHO nepe-
favy BMacTu C LEHTPa/IbHOr0 YPOBHA Ta MECTHbIA, 4TO NpuBeNo, B
4aCTHOCTMU, U K YBE/IMYEHUIO KONMYECTBa CyObEKTOB, 3aeMCTBOBaHHbIX
B ee peanm3aunn. Kpome T0ro, Hy>xHO NOMHUTbL 1 0 TOM, YTO B/IaCTb Ha
MeCTHOM YpPOBHe TepsieT CBOW roCyapCTBEHHbIN CTaTyc, TakK Kak B ce-
py ee WHTepecoB BXOAUT NULb 4YacTb TEPPUTOpPMMK rocypapctea (06-
nacTb, paioH unu ropof). B gaHHOM cnyvae peyb MAeT 06 opraHax
BnacTM ABTOHOMHOI Pecny6nmkn KpbiM 1 opraHax MecTHOro camo-
ynpaBfeHnsi, KOTopble peanu3ytoT, COOTBETCTBEHHO, TaKMe NOABUAbI
ny6AMYHOI BNacTW, Kak pecnyb/iMKaHCcKas U MyHULMNasnibHas.

Hapsiay ¢ cyuiecTBOBaHMEM FOCyapCTBEHHOM, pecnyb61MKaHCKO
M MyHULUMNANbHOW BNacTW, Kaxgas 13 KOTOpbIX, NOBTOPUMCSH, SIBNSA-
eTCs 3NeMeHTOM Ny6ANYHOI BNacTu, B CTPYKTYpe NocneaHein Heo6xo-
AMMO BbIAENATb TaKXe U feNlerMpoBaHHy0 BAacTb, NpeAcTaBieH-
HYI0, COOTBETCTBEHHO, CyObeKTamy [enernpoBaHHbIX MOAHOMOYUINA.
Bnepsble Ha ouLmnansHOM ypoBHE 06 3TUX CybbekTax Obls10 CKazaHo
B CT. 2 Kojekca agMWUHNCTPATUBHOIO CYAOMPOM3BOACTBA Y KpauHbll
NaBHOW 0COGEHHOCTbIO AenernMpoBaHHON BNacTu SBNAETCA TO, YTO
OHa peanun3yeTcsl Ha HEMOCTOSIHHOI OCHOBEe, Kak MpaBuno, CyobekTa-
MW 4YacTHOro npaBa B COOTBETCTBUW C peLleHMeM (MPUKasom, pacno-
PSOXKEHMEM W T. M.), MPUHATBIM CYOBLEKTOM NY6AMYHOro npasa. VIHbIMK
cnosamu, cybbeKkTbl Ny6/MYHOrO npaBa MepefatoT (JenervpyroT)
cyb6beKTam 4acTHOro rnpa.a oOnpejesieHHY 4acTb CBOMX MOJTHOMOYNIA
ANA X BPEMEHHOT0 UCMOMIHEHUA. B npouecce peannsayum genermpo-
BaHHbIX MOMIHOMOYMIA CYy6bEKT YAaCTHOrO npaBa NpuobpeTaeT cTaTyc
cybbekTa Ny6AMYHON BRacTu, AEWCTBYET C LENb Y/A0BNETBOPEHUS
nNy6/NYHbIX MHTEPECOB U CTAHOBMTCA €ro opuuymanbHbIM NpeacTaBu-

1 Buiomoen BepxosHo! Pagn Ykpawmn. 2005. Ne 35-36, Ne 37. Cr. 446.
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Tenem, 4YTO, HECOMHEHHO, feflaeT BO3MOXHbIM 006)XanoBaHWe [Aei-
CTBMWIA, 6e34eNCTBMIA UK pelleHnii NocnefHero B nNopsagke agMUHK-
CTPaTMBHOIO CyA0ONpPON3BOACTBA.

Mpumep

Cy6beKTOM fAeflermpoBaHHbIX NOAHOMOYWIA BbiCTynaeT obLie-
CTBEHHbI/A MHCMEKTOP pbibooxpaHbl. B cooTBeTcTBMM CO CT. 58
3aKoHa YKpauHbl «O XXWBOTHOM MUpE», CT. 22 3aKOoHa Y KpanHbl
«O pbIGHOM X03AiiCTBe, MPOMbILINIEHHOM PbI6ONOBCTBE M OXpaHe
BOLHbIX GMOpecypcoB», nMpuka3om MwuHWCTepcTBa arpapHoil no-
JINTUKU N NPOLOBOMLCTBMA YKpanHbl 0T 24.02.2012 1. Ne 83 «06
yTBepXaeHuu TonoxeHna 06 06 ECTBEHHbLIX WHCMEKTOPaxX pbl-
600XpaHbl» 06LECTBEHHLIM WMHCMEKTOPOM Pbl600XpaHbl MOXET
ObITb rpaXXAaHWH YKpauHbl, JOCTUTWLNI 18 NeT U N3bABUBLLWIA
XenaHuwe cofeincTsoBaTb OpraHam pbi600XpaHbl B BbIMOAHEHWM
MOCTaB/IEHHbIX Mepej HUM 3afaHuii. O6LLecTBEHHbIe MHCNEKTO-
Pbl OCYLLECTBAAKT KOHTPO/b B Chepe OXpaHbl, MCNONb30BAHUA U
BOCCTaHOB/IEHNS BOAHbLIX 6BMOpecypcoB 6e3 0CBO6GOXAeHMSA OT Oc-
HOBHOI paboTbl U JOMOMHWTENbLHOM onnatbl Tpyga. B npouecce
BbINOJIHEHUA BO3/IOXKEHHbIX Ha HUX PYHKLWI/ UMEIOT NPaBo BMe-
CTe C COTPYZAHMKAaMW OPraHoB pbl60OXPaHbl: NPUHUMATb yyacTue
B MPOBELEHWWN MPOBEPOK cob6n0AeHMs TpeboBaHU 3aKoHOAa-
TenbCcTBa B C(hepe OXpaHbl, UCMOMb30BaHWA W BOCCTAHOBMEHUA
BOAHbIX 6MOPECYpPCOB; [OCTaBAATb /ML, KOTOPble HapyLllawT 3a-
KOHOLaTeNbCTBO B Chepe OXpaHbl, NCMNO/b30BaHWUA U BOCCTAHOB-
NeHns BOAHbIX 6MOpecypcos, B MOAMLMIO U T. 4.

O[fHaKO CaMbIM Ba)XHbIM 3/1EMEHTOM MY6/IMYHON BNacTun ABnseTca
B/1aCTb YKPaMHCKOro Hapoga, 4to MpsAMO BbITEKAET M3 4. 2 CT. 5
KOHCTUTYUNKN Y KpauHbl, rae cka3aHo, YTO HOCUMTENEM CYBEPeHUTeTa U
eMHCTBEHHbIM MCTOYHNKOM BNACTU B YKpauHe ABNAETCA HApPOS, KOTO-
PbI OCYLLECTB/AEeT BNacTb HEMOCPeACTBEHHO (BbIAENEHO HaMmu. -
P. M.) n yepe3 opraHbl rocyjapCTBEHHON BNAacTV U OpraHbl MECTHOIO
camoynpas/ieHUsA. OTO 03HayaeT, YTO 4acTb NYOANUYHBIX (YHKLWINA,
CBA3AHHbIX C ynpasfieHneM 00LeCTBEHHbIMW Aenamu, BbIMONHAETCS
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TABA 1. AGMUHMCTpaTMBHOE NpPaBso..

HernocpeACcTBEHHO, TO eCcTb 6€3 yyacTus rocyaapcrea, NpescTaBuUTeNs-
MW TpaXkjaHCKoro obuiectsa (Hapogom).

TakuMm 06pa3oMm, Ha CEerofHAWHWIA [eHb, 3NEMEHTaMWN CTPYKTY-
pbl NYO6ANYHOW BNacTn ABNAKOTCA:

* BNAaCTb YKPaMHCKOro Hapofaa;

* 3aKoHOAaTe/bHas, UCNONHUTENbHAA, cyaebHas BNacTb;

* rocyfapCcTBeHHas BflaCTb, HE BXOAALLAs B CUCTEMY TpeX OCHOB-
HbIX BETBEW BNacTu, T. €. BNacTb, peanusyemas MNpe3ngeHToM YKpavHbl,
opraHamu npoKypaTypbl, HALMOHa/IbHBIMI KOMUCCUAMU MO perynvpoBsa-
HUIO NPUPOLHbIX MOHONOAMIA, HauMoHaNbHbIM 6aHKOM YKpauHbl U T. 4.;

* pecnybnukaHckas BnacTb, UMeeTCA B BUAY peasM3yemasn opra-
Hamu BnacTn ABTOHOMHOW Pecny6nnkn Kpbim;

* MyHMUMNanbHasa BAacTb (BNacTb OpPraHOB MECTHOr0 caMo-
ynpasneHuns);

* [enervpoBaHHas BNacTb.

3. Kak B3aMMOeCcTBYIOT rpaXkjaHCKoe 06LLEeCTBO
N rocyjapCcTBeHHas BIacTb?

C MOMeHTa npoBO3rnalleHns He3aBUCUMOCTU YKpauHbl, 3akpe-
nneHns B ee KOHCTUTYLUN NMONOXKEHNA O TOM, YTO YENOBEK, €ro XU3Hb
M 340POBbE, YeCTb M LOCTOMHCTBO, HEMPUKOCHOBEHHOCTL U 6esonac-
HOCTb MPU3HAKTCA HauMBbICLLEA COLManbHON LEHHOCTbIO, Havascs
npowecc nepeopmMaTtMpoBaHus OTHOLIEHWIA HaceneHus W rocypap-
CTBEHHOM BNacTW, KOTOPbIA JOMIKEH 3aKOHUYUTbCA (POPMUPOBaHMEM
Pa3BUTOro rpaxgaHckoro obuiectsa. [lOCTUYbL 3TOFO MOXHO TOJLKO
nyTeM repecMoTpa posn rocyfapCTBEHHON BNacTn B 00LLECTBE.

MpaxjaHCKoe 06LLEeCTBO - 3TO CamM0OCO3HaTe/IbHOE, CaMoynpas/is-
eMO€e HEerocyAapCTBeHHOE 3BEHO Y KPauHCKOro Hapoja, NpeacTaB/ieH-
HOe COBOKYMHOCTbIO BCeX HErocyfapCTBeHHbIX CTPYKTYp W nogeil

1 Peunubkuii B. MpoekT KoHcTUTYyLmM YKpa'wm // MepcneKTyBa NpaB MHOAMHU. XapKTB:
Mpasa noguHn, 2009. C. 50.
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CuntaeM HeobxoaumMbIM f06aBUTL crepytoLiee. EBponeickue as-
TOpbI, (DOPMYNUPYS OnpefefieHne YKa3aHHON KaTeropum, UCXOAAT u3
60nee WMPOKUX MO3ULNIA, MOHMMasA MOA FPpaXK4aHCKMM 06LLLeCcTBOM
apeHy A06pOBO/IbHON KONNEKTUBHOW AeATENbHOCTU, COCPeAoTOYEH-
HO BOKPYr 06WMX WHTEPECOB, LeNnei N LEeHHOCTEN. TeopeTuyecKu
ero MHCTUTYLMNOHA/IbHbIe POPMbI OT/INYAKOTCA OT MHCTUTYLMOHASb-
HbIX (DOPM rocyfapcTsa, CEMbW M PblHKA, O4HAKO Ha MPaKTUKE rpaHu-
bl MeX/Ay rocyaapCTBoM, rpaxaaHCKMM 00LWeCcTBOM, CEMbEN U PbIH-
KOM 4acTo 3anyTaHbl, CTEPTbl U HOCAT AOrOBOPHOW XapakTep. I'pax-
[aHCKoe 06LecTBO, Kak NpaBnio, 0XBaTbiBaeT LUMPOKNUIA CNEKTpP ciep
[eATeIbHOCTH, YHYACTHUKOB M MHCTUTYLMOHHBLIX (DOPM C Pa3/iMyHbIMU
YPOBHAMMK (hopmanm3auumn, aBTOHOMUU N BnacTu. OHO 4acTo npef-
CTaB/IEHO TaKMMW CTPYKTYpamMu, Kak 3aperncTpmpoBaHHble 61aroTso-
puUTeNbHblIE OpraHu3aumnmn, HenpaBuUTENbCTBEHHbIE OpraHu3aunumn pas-
BUTUSA, MECTHble OOLLECTBEHHbIE TPYMMbl, XXEHCKNe opraHmsauuu,
pennrnosHble opraHusaumm, npoeccuoHasbHble accoumaluu, npo-
(hCOt03bl, rpynnbl B3aMMOMNOMOLLM, COLManbHble ABVMKEHUSA, BU3HEC-
accoumnaumm, Koanmuum N T. 4.1

Pa3BuTMe rpaxxaaHCKOro o6LlecTBa B YKpanHe NoAAep>KUBaETCS
Ha omumnanbHOM ypoBHe. Hanpumep, cornacHo Ykasy lpe3njeHTa
YKpauHbl 0T 26 hespans 2016 r. No 68/2016 «O cofeicTBUU pas3Bu-
TUIO TPaXAaHCKOro obuwiecTsa B YKpanHe»2 akTUBHOe, BANATENbHOE
N pasBUTOe rpaxpaHCKoe 06OLLECTBO SABMAETCA BaXKHbIM 3/1eMEHTOM
no6b0oro 4emoKpaTMYecKoro rocyapcTsa U UrpaeT Of4HY U3 KNHYEBbIX
ponein B OCYLECTBAEHUN HEOOXOANUMbIX 0OLLECTBEHHbBIX U3MEHEHWNIA,
B YMNpasfieHUW rOoCyLapCTBEHHbIMMW [enamMu U peLleHnn BOMpOCOB
MeCTHOr0 3HauyeHus, pa3paboTke 1 peannsaunn 3PHEKTUBHON NONU-
TUKMN B pas3/InyHbIX chepax, CTAaHOBNEHUWN OTBETCTBEHHOrO Mepes Ye-
NIOBEKOM MpaBOBOro rocyAapcrea, peleHnn NoMTUYeCcKux, coyuanb-
HO-3KOHOMMWYECKMX U TYMaHUTApPHbIX NPo6/IeM.

1 MDxHapofHa NpakT1Ka 3ax0AmnB, CNPSAMOBAHNX Ha 3MLLHEHHS ACLLpY \NX [ep>KaBoto
Ta opralusalisiMvm rpoMagaHCcbKoro cycniwberea. Ullb: http://www.osce.org/uk/ukraine/75885.
2 OdwHWiA BIOHUK YKpa'lum. 2016. Ne 18. Cr. 716.
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C y4yeTOM BblLIECKA3aHHOM0 MOXEM KOHCTAaTMpPOBaTb, YTO FpaXx-
AaHCKoe 06LecTBO U roCyfapCTBEHHAst BNacTb SBAAKTCA KaTeropums-
MW, KOTOpble 0TOGPaXKarT pas/IMyHble acreKTbl YeN0BEYECKOro Obl-
TUSA, BbIMONHAKT pa3Hble 3af4ayun, MMeT HEOANHAKOBOE Ha3HauYeHue,
O4HAKO Lefib Yy HUX 06Was - yTBepXAeHue 1 obecrneyeHne NOIHON
peanunsauun npas, CBO6OA M 3aKOHHbIX UHTEPECOB YaCTHbIX uy,. Ta-
KUM 06pa3oM, rpaxaaHckoe 06LLeCTBO M rocyfapCTBeHHas BnacTb
[0O/KHbI BblpaboTaTb NpaBuia CBOEro 06WEeXNTUSA U COCyLLecTBOBa-
HWSA, HanpaB/ieHHble Ha AOCTVKEHME YKa3aHHON Lenw.

"naBHaa nges, NOMIOXKEHHas B OCHOBY 3TMX NpaBW/, 3aKnoyaeTca
B TOM, YTO rpaxjaHCKoe 06WECTBO AO/MKHO CTaTb MHTENNEKTyanb-
HbIM OMMOHEHTOM rOCyAapCTBa, NPM3BaHHbIM AOHOCUTbL A0 BNAcTy
cogep>aHne 06LLeCTBEHHbIX WHTEPecoB, a TakXe 06LeCTBEHHOE
MHEHWEe OTHOCUTENIbHO HanpaB/ieHWI A BHELLHEr0 U BHYTPEHHENO pas-
BUTUA CTpaHbl. PaKTUYECKN pedb MAET O TOM, YTO rpaxgaHckoe 00-
LWEeCcTBO BblAaeT rocyjapCTBEHHON BnacTU MMMNepaTUBHbIA MaHAar,
COrlacHO KOTOPOMY mocnefHss o6s3aHa BONAOTUTb B HOPMATUBHO-
NpaBOBbIX aKTax OCHOBHblE MAEN U MPUHUKUNLI U 0becneynTb MX
JanbHelWwyo peanu3aunto. B aTOM cMbiCie BONA rocyLapCTBEHHOW
BMACTN MOXET ObITb /IMLLb BTOPUYHOW, TO €CTb NPOM3BOAHON OT BOMU
rpaxaaHckoro obuiectsa (Hapoga), 4To, 6eccnopHo, genaet rocyaap-
CTBEHHYHO BNacTb MPOU3BOAHOM OT BMACTM FpaXKAaHCKOro obuiectsa

(Hapopaa).

KoHCcTUTYLMsa YKpanHbl (4. 2 €T. 5) npefycmMaTpuBaeT, 4YTo HO-
CUTenem cyBepeHWUTeTa U eAMHCTBEHHLIM UCTOYHWKOM BNacTu B
YKpanHe asnsetca Hapod. OH OCyLLeCTBNAET BacTb Henocpea-
CTBEHHO W Yepe3 OpraHbl rocyAapCTBEHHOW BAacTW, W OpraHbl
MEeCTHOro camoyrnpas/iieHns. Y Ka3aHHOE MOJIOKeHWe TPaKTyeTCs B
peweHun KoHcTUTyuunoHansHoro Cypa YKpauHbl 0T 5 0KTA6ps
2005 r. Ne 6-pn/2005 no geny 06 opuumanbHOM TO/TIKOBAHMM MO-
NOXKEHWI 4vacTh nepBoil ctatbu 103 KOHCTMTYUMM YKpanHbl B
KOHTEKCTE MOM0XeHni ee ctateid 5, 156 M N0 KOHCTUTYLNOHHOMY
obpauwieHnto rpaxaaH Manaiyyka Baguma Cepreeumua, Moarop-
HON BukTopun BaneHTMHOBHbI, Kucnoii TaTbsHbl Bnagnmupos-
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Hbl 06 O(MLManbHOM TONKOBaHWM MOMOXEHWIA 4YacTeld BTOPONA,
TpeTbeit, YeTBepToi cTaTb 5 KOHCTUTYyUMM YKpauHbl (geno o6
OCYLLEeCTBNEHMM BnacTy Hapogom)l B yacTHOCTM, B aKTe cKasa-
HO, UTO MOMOXEHNA Y. 2 CT. 5 KOHCTUTYUNUN Y KpauHbl «HOCUTENEM
CyBepeHUTeTa U eAMHCTBEHHbLIM UCTOUYHWKOM BNacTu B YKpanHe
ABNIAETCA Hapo4» HAA0 MOHMMATb TaK, YTO B YKpavHe BCA BNacTb
NpUHaNexXnT Hapody. BnacTb Hapoga SBASETCA MNepBUMYHON,
eAVHCTBEHHON W HEOTYYXAaeMON W OCYLLEeCTBNAETCA HapoLOM
nyTem cBOGOLHOIO BOJIEN3BABNEHUA Yepe3 Bbl6OPbI, pedepeHayM,
MHble (POPMbl HEMOCPEACTBEHHOW AeMOKpaTuM B NOpsake, onpe-
AeneHHoM KOHCTUTYUMeid M 3aKOHAMU Y KpavHbl, Yepe3 OpraHbl
rocyaapCTBeHHOl BNacTV U OpraHbl MeCTHOrO caMOoyrnpaBfieHus.

FocyaapcTBO, B CBOK O4Yepefb, AO/MKHO CO3AaTb COOTBETCTBYO-
WMe MexaHU3Mbl y4acTms CyObeKTOB rpaXKaaHCKoOro o6uiectsa B pea-
NN3aunmn rocyaapcTBeHHOM NOUTUKN, caenaTb Takoe yyacTune apgek-
TUBHbIM. bonee Toro, BbipaboTaHHbIe NPeACTaBUTENAMU FPaXKAAHCKO-
ro 06LWecTBa NPEAN0XKEHNS 4O/MKHbI pacCMaTPUBaTLCA KaK yCTaHOBKM,
KOTOpbIMY 0653aTeNbHO HY>XHO PYKOBOACTBOBATbCA B MpaBOTBOpYEC-
KO 1 NpaBONPUMEHUTENbHOM AeATeNIbHOCTMN.

Ha ypoBHe HOpMATUBHO-NPaBOBbIX AKTOB MPeLyCMOTPEH P
MeXaHU3MOB, MO3BONSIOLNX NPeACTaBUTENAM FpaxX4aHCKoro ob-
L ecTBa yyacTBoBaTb B peanu3alum rocyfapcTBeHHON Bnactu. B
COOTBETCTBUMU C:

3aKOHOM YKpauHbl 0T 19 ntoHa 2003 r. «O AeMOKPaTUYECKOM
rpaXgaHCcKoM KOHTpose Haj BoeHHO opraHusauunein n npaBoox-
paHWTeNbHbLIMW OpraHaMu rocyfgapcTsa»2 BBOAMTCS AeMOKpaTu-
YECKU rpaxpaHCKUi KOHTPOAb Haf BoeHHOl opraHusaumeii u
NpaBoOOXPaHUTENbHLIMW OpraHamu rocyaapcTsa,;

3akoHOM YkKpauHbl 0T 17 dpespana 2011 r. «O perynmpoBaHuu
rPafoCcTPOMTENbHON AesaTeNbHOCTI»3 3aKpensieHa 0653aTeNbHOCTb
npoBeAeHUs O0O6LLeCTBEHHbIX CAYLIaHWi nepes yTBEPXKAEHUEM

1 OduiwHMA BWHMK YKpawn. 2005. Ne41. Cr. 2605.
2 Buwomoc-n BepxosHo! Paan Ykpawin. 2003. Ne 46. Ct. 366.
3 Buwomoc'n BepxoBHo!" Pagn YkpaYHu. 2011. Ne 34. Cr. 343.
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rpajoCcTpPOUTENbHON AOKYMEHTALNN;

noctaHossneHnem KabuHeTa MUHUCTPOB YKpauHbl OT 3 HOA-
6ps 2010 r. Ne 996 «O6 obecneyeHMmn yyacTns 06LLECTBEHHOCTU B
(hopMMpPOBaHUM W peanu3auumn rocyfapCTBEHHOW NOAUTUKU»1 B
YKpavHe Npu MUHUCTEPCTBAX, UHbIX LEHTPabHbIX opraHax uc-
NOMHWTeNbHOM Bnactn, CoBeTe MUHUCTPOB ABTOHOMHOW Pecny6-
nvkn Kpbim, 06nacTHbix, KneBckoih u CeBacTOMOMbCKON ropoa-
CKMX, paiiOHHbIX, palioHHbIX B ropogax Kuese n Cesactonone
rocyfapCTBEHHbIX aAMUHUCTPALUAX U T. N. PYHKLMUOHUPYIOT 06-
LLLeCTBEHHbIE COBETHI.

OfHaKO CYLLECTBYIOLME MEXaHW3Mbl, K COXAa/leHWI0, Hefb3s
CUYMTaTb COBEPLUEHHBIMU W 3PNEKTUBHLIMU, YTO BbI3bIBAET He-
06X0ANMOCTb:

co3faHns 61aronpuATHbLIX YCNOBWIA ANa hOPMUPOBAHUA U WH-
CTUTYLMOHHOIO pa3BMTWA OpraHu3auuii rpaxxaaHcKoro o6LLecTsa;

obecneyeHns apHeKTUBHbLIX MpoLeayp yvacTus 0O6LecTBeH-
HOCTW B (hOPMMUPOBaHWM U peann3alm rocyfapcTBeHHON, permo-
Ha/lbHON NONUTUKM, PeLleHU BOMPOCOB MECTHOrO 3HayYeHus;

CTUMYNNPOBAHWA y4acTUA OpraHn3aumii rpaxgaHckoro obue-
CTBa B COLMANbHO-3KOHOMWYECKOM Pa3BUTUN Y KpPauHsbl;

co3gaHna 61aronpuATHLIX YCA0BUIA AN MEXCeKTOpanbHOro
COTpYyAHMYecTBa2

NTak, B AeMOKpaTMyecKoM, couuasbHOM ¥ MpaBoOBOM rocypap-
CTBE B/IaCTb He MOXET W He 0/1)KHa BbIMOMHATb BO3/IOXKEHHbIE Ha Hee
(yHKLMKM 6e3 nomoLn (coyyactums) rpaxaaHckoro obuiectea. OfHako
N rpaxgaHckoe 06LLeCTBO HY)XXAeTCsd B MOMOLLM FOCYAapCTBEHHOM
BNacTu, KoTopas Heobxogmma ans:

* COr/lacOBaHUSA WHTEPECOB Pas/IMyHbIX COLManbHbIX TPy,
NoAAepXaHus XN3HeLeATeIbHOCTM 00LWecTBa M ero LefIoCTHOCTH;

e npefaHua ouumnanbHOCTK (0643aTeNbHOCTU) NpaBMNaM Xn3-
HefleATe/IbHOCTM 06LWEeCTBa, a TakXKe npasBuiam LeATe/IbHOCTU CyOb-
eKTOoB My6/IMYHOIN BNacTw;

* peLleHNs KOH(IMKTOB, BO3HUKAIOLWNX B OOLLECTBE;

1 OgLWWHNIA BIOHWK Ykpa'lwm. 2010. Ne 84. Cr. 2945,
2 OgyiHWi BIOHMK YKpa'wm. 2010. Ne 84. Cr. 2945.
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» o0b6ecneyeHuns 06LLECTBEHHOIO NopsaKa U 06 ECTBEHHOW 6e3-
0MacHOCTK, OXpaHbl COGCTBEHHOCTH;

* WCMOMHEHMA HaKa3aHWi, Ha3Ha4YeHHbIX 4Y/ieHam o6LiecTBa B
YCTaHOBNEHHOM 3aKOHOM MOPALKE;

* npeAcTaBNeHUs YKpanHbl B OTHOLEHUAX C MHOCTPAHHbIMM FO-
cyAapcTBamu.

BHe rocyaapctBeHHOro corosa, - nucan B 1889 r. M. PeHHeH-
Kamnd, - rpaxgaHckme o6pasoBaHMs HECMOCOOHbI K pa3BUTUIO U
HensbexxHo ByayT paspyLleHbl He TONbKO M3-3a HEXBATKMW Npasa,
HO 1 B 06LLMX YCNIOBUAX XU3HU, C KOTOPbIMU OHU CTaNKMBAIOTCA
B CUCTEME FOCY[apCTBEHHbIX OTHOLEHUAL

BbINoMHEHME TOCY4apCTBEHHOI BNAcTbi0 HAa3BaHHbIX Bbllle 3a4a-
HWUIA, a TaKXKe B3aMMOAeNCTBMe rocyfapCTBEHHON BNACTU C MHCTUTY-
TaMu rpaxgaHckoro obuiectsa M Ha0bOPOT pernaMmeHTUpPyeTCs HoOp-
MaMW  afMWUHUCTPATMBHOIO MpaBa, KOTOpble [AO/MKHbI  ObITb
00beiHeHbl B OTAeNbHOE OTpacneBoe 06pa3oBaHMe - MpaBo 006lie-
CTBEHHOI UHULMNATUBbLIZ

4. YTo NoOHUMaeTCs noj KaTteropuein
«My6/INYHbIA UHTEPEC»?

O6LwecTBO NpeacTaBnseT cob60i COBOKYMHOCTb MiOAeN, UMEKD-
WMX onpeaeneHHble MHTEPEChl, KOTOPble BaXXHbl OAHOBPEMEHHO W
Ans obuiecTsa, U ANa €ro YJeHOB.

C TOYKM 3peHMA 3TMMOJIOTMM C/I0BO «MHTEPEC» O3HauaeT:
a) BHUMaHWe K KOMY-, YeMy-HUOY[b, YBNEYEHNE KEM-TO, YEM-TO;
6) BXXHOCTb; 3Ha4yeHuWe; B) TO, YTO 6GOMbLUE BCEr0 BOMHYET KOro-
HNOYAb, UTO COCTaBAAET coaepXaHune YbUX-NMBO Mbicnel 1 3a60T;

dulocodplsa Ta eHUMKoNe/us npaea B YHTepcuTen CBATOro Bonogumupa: y 2 KH.
Kws: Jlnbagp, 2011. (Mam’aTkM npaBHMYOY AyMKU KLIBCbKOro yHuBepcuTeTy). KH. 1l/yknag.
I. C. FpuueHko, B. A. KopoTkuii; 3a peg. I. C. MpuueHka. C. 333.
2 MenbHuk P. C. 'poMagsiHCbKe CyCLUNbCTBO, fep)KaBa Ta agMmumucTpaTuBHe npaso //
MpaBo Ykpawn. 2013. Ne 8. C. 227-233.
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r) cTpemneHue, NoTpebHOCTW; O) TO, YTO UAET HA NONb3y KOMY-,
YeMy-TO, COOTBETCTBYET YbWM-TO CTPEMJIEHUAM, MOTPEOHOCTAM;
BbIF04a, Mosib3a. B 06LLecoLM0NornyeckoM CMbICNe KaTeropus
«UHTEPeCc» MOHMMAEeTCA KaK 06bEeKTUBHO CyLlecTBytOwWas n Cy6b-
eKTMBHO 0CO3HaHHaaA couuanbHas NOTPebHOCTb, MOTUB, CTUMYI,
nobyxaeHne K AelCTBUIO; B NCUXOOTUN - OTHOLIEHUE NNYHOCTH
K MpeameTy KakK K YeMy-TO [/19 Hee LieHHOMY, TaKOMy, 4TO Mpu-
TArMBaeT. YuuTbiBas 3TUMOJIOTMYECKOE, O06LLEecoLnOonornyeckoe,
MCUXONOTNYECKOe 3HAYEHUS, B IOPULNYECKNX aKTaX TEPMUH «UH-
Tepec» ynoTpe6nseTcs B WMPOKOM WM Y3KOM CMbIC/ie. B 4acTHO-
CTW, «MHTEPEC» - 3TO CaMOCTOATENbHbIA 00BLEKT NMPaBOOTHOLUE-
HWA, a ero peanu3aums YyAOBMETBOPAETCA WAM 6GNOKMpyeTCs
HOpMaTUBHbIMK cpefcTBaMu (NogpobHee cM.: peweHne KoHCTU-
TyunoHHoro Cyga YkpauHbl oT 1 aekabpa 2004 r. Ne 18-pn/2004
no feny OTHOCWUTE/IbHO O(MWLMaNbHOTO TONKOBAHUA OTAeNbHbIX
MOMIOXXEHWNI YacTy NepBoOi cTaTb 4 ['paXkaaHCKOro npoueccyasnb-
HOro Kojekca YKpauvHbl (geno 00 OXpaHAeMOM 3aKOHOM
nHTepece)l

3HaYMMOCTb MHTEPECOB CBS3aHa C TEM, YTO MMEHHO OHMW SIBNSAOT-
Cs ABWKYLLEN CUNOW pa3BUTUS KaK OTAENbHO NMYHOCTU, TaK U 06-
LecTBa B LIeI0M, NOCKONbKY BCA YenoBeyeckas AesaTe/lbHOCTb OCHO-
BaHa Ha WHTepece, KOTOpPbI/ ABASETCA TOYKOW OTcyeTa, MOMEH-
TOM, «3anycKarLWnm» 3Ty AeATeNbHOCTb, CBOEr0 poAa UCXOA4HOM f0-
MWUHAHTOM CyL,eCTBOBAHMUA W pPa3BUTUA YeN0BEYECKOW LUBUIN-

3aunm2

O[flHaKO NIMYHOCTb W rocyfapcTBa pa3BUBalOTCA MOA BAUSHUEM
pa3NNYHbIX UHTEPecoB. B nepBoM cny4yae 06bIYHO BCe 3aBMCUT OT
MHTEPECOB YaCTHbIX, a BO BTOPOM - OT MHTepPecoB My6/NYHbIX.
PasyMeeTcs, C TOUKM 3PEHUSI UX BNUSIHUS HA Ha3BaHHbIE 06bEKTbI BO3-
MOXHO 1 COYeTaHMe yKa3aHHbIX MHTEPECOB.

1 OdullIHWi BloHMK YKpa'lm. 2004. Ne 50. CT. 3288.

1

BarimypatoB M. [My6nluyHa camoBpsifHa (MyHWWNanbHa) Bnaga B YKpabl:

MeTOA0/I0NYLW LWAXOAN A0 BM3HAYEHHS OCHOBHWX 03HaK // IMy6w4He npaBo. 2011. Ne 2.

C. 4-11.
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BbisicHeHMe cyTn ny6anMYHOro nHTepeca HEBO3MOXHO 6e3 oTBeTa
Ha BOMPOC O CYLWHOCTU YacTHOro nHtepeca. MOXHO corfacutbes ¢
MHeHueMm 1. H. PabnHoBMYa, KOTOPbIA CYMTAET, YTO:

BO-MepBbIX, UHTEPECHl YaCTHbIE - 3TO Te, KOTOPble YA0B/eTBOPS-
IOTCA COOCTBEHHbLIMMW, UCKNIOUYUTESIbHO UHTENNeKTyanbHbIMU (Hedun-
3M4YeCKUMN) AeACTBMAMK, OnepaumsaMn; 4o TexX nop, Noka Takue aen-
CTBMA He MPOSIBNAOTCA BO BHELWHEW cpefde, OHW He npuobpeTaroT
obLecTBeHHOro (Ny6/M4HOr0) xapakrepa U He MOTyT ObITb MO4Bepr-
HYTbl TOCYAapCTBEHHO-IOPUANYECKOMY PErynmpoBaHuio (Hanpumep,
TONbKO BHYTPEHHee, AYXO0BHOe UCNOBeAOBaHMe ONpeaeneHHOl Bepbl);

BO-BTOPbIX, K MHTEpecaM 3TOro BMAa MOXHO OTHECTU W Takue,
KOTOpble Y0BNETBOPAKTCA COOCTBEHHLIMU (HU3NUYECKUMU AeACTBUSA-
MU UX «HOCWUTENA», Mpu 3TOM TakMMW, KOTOpble He ny6amnKyrTcs
(cKaxkem, BefleHMe «UHTUMHOrO» AHEeBHWKA, HanucaHue Xy[oxe-
CTBEHHOIO MPOM3BEAEHUSA TONbKO A1 YAOB/IETBOPEHUS IMUYHBIX NO-
TpebHocTen). [JaHHble AeliCTBUSA TOXe HEBO3MOXXHO MOABEPTHYTL pe-
ryIMpoBaHMIO M KOHTPOJKO couuanbHbIMK cpeacTBaMu. KayecTBeH-
Has 0COOGEHHOCTb TaKUX WHTEpecoB ycMaTpuBaeTcs B TOM, 4TO
NpoLecc UX yAoBNeTBOPEHMSA He 3aTparmBaeT HEMnoCPeACTBEHHO WH-
TepecoB ApPYrnx cyowbekToB. M0 3TOI Xe NpuuMHe rocyaapcTBo He
(bMKCUpPYeT, He Yy3aKOHWBAET AesATeNbHble CPeACTBa YAOBNETBOPEHMUS
TaKuX Cyry6o 4yacTHbIX UHTEPECOB'.

B npoTnBoBeC 4acTHbIM BblAENATCA NYONNYHbIE MHTEPECHI,
KOTOpble, 0HAKO, HE TOXAECTBEHHbI CYMMe €4UHUYHBIX U UHANBK-
Aya/ibHbIX UHTEPecOB YaCTHbIX /UL, MPOXUBAKLWNX B rocyapcTse.
My6ANYHbIA UHTEPEC - 3TO KOMNEKTUBHbIA WHTEpPeC, BblBEeAEHHbIN
4acToO M3 NPOTUBOPEYUS WHAMBUAYANbHbIX WHTEPECOB, HAa OCHOBE
roCrnoACTBYHLWMX BO33PEHNI 3ANOXW W NPeLCTaBNeHUA KaXoro KOH-
KPeTHOro rocyjapcTea. B aTom cmbIC/e cnefyeT cornacuTbea ¢ ppaH-
LY3CKAMW YUYEHbIMWU, KOTOPbIe CYATAIOT, YTO KBaU(uKauus onpege-
NEHHOr0 MHTepeca KakK MNy6/IMYHOro fO/MKHA U MOXET MPOU3BOANTLCA
NMWb C y4eTOM 06CTOATENIbCTB MeCTa M BPEMEHU, B UCTOPUYECKMX

1 Pa6wosuy M. M. TMpuBaTHe I ny6nluyHe y npuBaTHOMy npaBi // AKTyan
npo6nemn gepxasu | npasa. 2004. Bun. 23. C. 30-34.
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npeaenax KOHKPETHOM CTpaHbl, ONpefeseHHOro NOAUTUYECKOro pe-
XWUMa ¥ rocyAapCTBEHHOro ynpaeneHus'. Mpu aTom cnegyet oTMe-
TWUTb, YTO NYGNNYHBI NHTEPEC MOXET NPOTUBOPEUNTL UHANBUAYANb-
HbIM MHTEpecaM, a WHOTAa B TaKOM MPOTUBOPEYUM CYLLECTBYET He-
06X0AMMOCTb, TO €CTb OH SIBMINETCA UYXAbIM UK faXe BPaXKAeOHbIM
M. Kaxkaas HopMa 06beKTMBHOMO npaBa Npex/je BCero Ao/mKHa cy-
XWUTb NY6IMYHBbIM (rOCYfapCTBEHHbIM) LeNsM, YTo AenaeT, B onpese-
NEeHHbIM CMbICNe, Heobs3aTeNlbHbIM ee CIy)XXeHWe UHTepecam 4vacT-
HbIM. KOHeYHO, MpaBoOBO NMOPSAOK BK/OYaeT B Ce6S 31eMEHTbI, KO-
TOpble KakK COCTaBHble BXOAST M B WHAMBMAYaNbHbIA MHTEpPEC, HO
TONIbKO MOCTONbKY, NOCKO/bKY MY6/IMYHbIE MHTEPECHI YUMTLIBAKOT He-
06X0ANMOCTb Y/10B/IETBOPEHUS UHANBUAYANbHbIX2

Hapsagy ¢ TepMUHAaMM «YaCTHbIA WHTEPEC» U «MyBNYHbIA WNH-
Tepec» B OPUAMYECKOM 060pOTe BCTpeyarTCa U Takue KaTero-
prKn, KakK «OXpaHseMblii 3aKOHOM WHTEPeC» U «3aKOHHbI/ WMHTe-
pec», KOTOpble TOX/JECTBEHHbl MO CBOEMY COAEPXKAHUIO.
KoHCTUTYUMOHHbIW Cyf YKpauHbl B O4HOM U3 CBOWX peLleHuii
pasbACHWA MNOHATUE «OXPaHAEeMblli 3aKOHOM WHTepec», Npeaso-
XUWB MOHUMATb MOL HWUM CTpPEM/IEHME K MO/b30BAHUI0 KOHKpPET-
HbIM MaTepuanbHbIM WM HEMaTepuanbHbIM 6/1aroM, Kak o6ycnos-
NeHHoe 06LKM CMbIC/IOM 06BLEKTMBHOTO n npsMo
HeonocpefoBaHHOe B CYOBLEKTUBHOM Mpase MPOCToe MIErMTUMHOE
paspeLueHune, KOTOPOe ABMIAETCA CAMOCTOATENIbHbIM 0OBLEKTOM CY-
L0e6HOI 3alUTbl U APYyrux cnocob0B MpaBOBOW 3aWUThl C LEbH
YAOBNETBOPEHUS WHAMBUAYANbHBIX WU KO/IEKTUBHbIX NOTpebHo-
CTeld, KOTOPble He NpoTuBopeyaT KOHCTUTYLUN 1 3aKOHaM YKpa-
WHbl, OOLECTBEHHbIM WHTEpecam, CrpaBefNMBOCTH, A06pOCO-
BECTHOCTW, PasyMHOCTU W ApYyruM O6LLEenpaBoBbIM MPUHLMNAM
(nogpobHee cm.: peweHne KOHCTMTYLMOHHOTO Cyda Y KpauHbl OT
1 nekabps 2004 r. Ne 18-pn/2004 no geny OTHOCMTENbHO O rUK-
anbHOro TOMKOBAaHWA OTAENbHbIX MOMOXEHWUIA YacTW nepBoil cTa-

1 bBpsbaH I PpaHUy3CcKoe agMUHUCTPATUBHOE Mpaso / Mof pef. u co BCTyM. CT.
C. B. bo6oTtoBa: nep. ¢ p. Mocksa: NMporpecc, 1988. C. 22.

2 Kwctskosckuii B. A. CouuanbHble HayKu M npaBo. Ouyepku Mo MeTOA0I0rMK COLU-
anbHbIX HayK 1 00LLeil Teopuy npasa. MockBa: AupekT-Megna, 2014. C. 464-465.
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Tbu 4 [paKAaHCKOro npoleccyanbHOro Kogekca YKpauHbl (aeno
06 0XpaHAEMOM 3aKOHOM MHTepece).

Ncxoas 13 M3N0XKEHHOTO MOXHO YTBEPXAAaTb, UTO 3aKOHHbIMU
NN OXPaHSAEMbIMWU 3aKOHOM MHTepecamMu MOTyT ObiTb Kak 4acT-
Hble, TaK U Ny6NnYHble MHTepecbl. XapaKTepuCcTUKa YacTHbIX WK
Ny6MNYHbIX MHTEPECOB KaK TaKMX, KOTOPble OXPaHATCA 3aKOHOM,
AenaeT UX 06beKTaMn HPUANYECKOW 3alMTbl, BO3NaraeT Ha YaCTHbIX
NunL, a TakXKe rocyfapcTBo 0643aHHOCTb YUNTbIBaTb UX BO BPEMS CBO-
el 1eaTenbHOCTH.

My6nMYHBIA MHTepec ABNAETCA KaTeropuen, BbIXoAsLLel 3a npe-
[enbl MMYHOCTHOrO, Haxof4sACb Ha YpOBHe rocyfapcTtBeHHoro. [y6-
NNYHBIA NHTepec NpebbiBaeT B OAHOW NNOCKOCTA C TaKUMU MOHATUS-
MW, Kak ny6nvmyHas BnacTb, Ny6/MyYHOe ynpasneHue, ny6amyHas aj-
MUHUCTpaLMs u ap.

[l osonsno YaCTO B HOPMATUBHO-MPaBOBbLIX aKTax BCTPeYalT-
CSl TaKMe TePMUHbI, KaK «MHTEPECbl TEPPUTOPMANbHON OBOLMHBI»
(cT. 26 3aKoHa YKpanHbl «O MECTHOM CamMOynpasBieHUn B YKpau-
He»), «obLye nHTepecbl» (CT. 28 3akoHa YKpauHbl «O MECTHOM Ca-
MOYNpPaBNeHUN B YKpamHe»), «MHTepecbl rocygapcrsa» (CT. 26
BOMXeTHOro Kojekca YKpauHbl), «WHTEpecbl MECTHOro camo-
ynpaeneHua» (ct. 35 3akoHa YKpauHbl «O MeCTHbIX rocygap-
CTBEHHbIX aAMWHUCTPaLMAX»), «06LLerocygapcTBeHHble MHTepe-
cb» (cT. 37 3akoHa YKpauHbl «O MECTHbIX FOCYAapCTBEHHbIX
aAMUHUCTpaUMsAX») U Ap. Ha Haw B3rnsag, nepeyncieHHble Karte-
ropum ABNAKOTCA Pa3sHOBUMAHOCTbIO NYBANYHLIX MHTepecoB. WX
NPMMEHEHNE MOXHO OOGBACHUTbL HEOOXOAMMOCTbIO KOHKPEeTU3u-
poBaTb BWUA Ny6/MYHOro MHTEpeca B 3aBMCMMOCTM OT YPOBHA U
cthepbl OPUANYECKOTO PerynnpoBaHus.

HecMoTpsa Ha TO, UTO Ny6AMYHbLIA MHTEPEC MOXET He COBNajaTb
C 0606 EeHHbIMM UHTEPECAMW Hace/leHUs CTpaHbl WX ee YacTu, ro-
CyAapcTBo 4ns obecnevyeHns cTabUnbHON0 U NPOrpecCMBHOIO pas3Bu-
TUA YKPaMHCKOro o6uiecTBa AO/MKHO MblTaTbCA MX COrnacoBbiBaTh,
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nsberas nNpyu 3TOM CUTyaUWil, KOTOPble SIBHO Hapyllanu 6bl 6anaHc
CUCTEMbI «B/1aCTb-00LLECTBOY.

PerynmpoBaHue nopsigka y4oBneTBOPEHUS My6AMYHOIO MHTepeca
cybbeKkTamu Ny6/MYHOM BNacTW OCYLLECTBASETCSA NPEMMYLLECTBEHHO
nocpeACcTBOM HOPM agMMUHUCTPATUBHOIO MNpasa.

5. UTto Takoe nybsM4yHoe ynpasieHne?

Kateropusi «ny6an4yHoe ynpaBieHWe» ABNAETCA 4Ype3BblHaHO
CIOXXHOW NO CBOEMY COAEPXXaHW0, B CBSA3M C 3TUM ee ropasfo fnerye
onucaTb, HeXeNu aaTb onpefeneHne. YunTbiBas ckasaHHOe, YMECTHO
AaTb Pa3BEepPHYTYH XapaKTepuUCTUKY Ny6MMYHOrO YnpaBneHus, uto,
6eccrnopHo, MOMOXET MOHATL ero CyTb.

Mpexae Bcero, cnefyer OTMETUTb, YTO KaTeropma «nyo6nmnmyHoe
ynpaB/fieHne» He OXBaTblBaeT AeATENbHOCTb, pPeann3yemyl puau-
YECKMMM NIMLAMUN YaCTHOrO npasa WUaW 06LeCTBEHHbIMU 06beAnHe-
HUAMW. [aHHbIA BUA LeATeNbHOCTM MpefcTaBnseT coboil vyacTHoe
ynpasneHue, hopMuMpys, COOTBETCTBEHHO, MPeAMET HOPUANYECKOTO
perynnpoBaHns HOPM YacTHOro npasal

oBOps 0 Ny6/MYHOM yNpaBieHUN B cucTeMe HOpM peannsauum
rocyfapCTBEHHO BMacTu, HEOO6XOAUMO eLle pa3 BEPHYTbLCS K MPUH-
uMny pasfeneHns BnacTen, 3akpenseHHomy B 4. 1cr. 6 KoHcTuTyumm
YKpauHbl. cxo4s U3 Hero, MOXHO cfenatb BblBOA, YTO Kaxnas u3
Tpex BeTBel BNacTu (3aKoHOAATeNbHas, MCMONHUTENbHAsA U cyaebHas)
peann3yeTcs B CBOMCTBEHHOI TONbKO el (hopme: ANA 3aKOHOAaTeb-
HOW BNacTu - 3TO 3aKOHOTBOPYECTBO; AN UCMONHUTENIbHOW - Nyob-
NINYHOEe ynpasrieHue; Ans cyfebHoin - npa.ocyaue. Ha3BaHHble
BUAbl FOCYAapCTBEHHOI BNAaCTU M COOTBETCTBYOWME UM (POPMbI pea-
NN3aLUKN, UCXOAA W3 CYLWHOCTM MPUHLMNA pa3feneHnsa BnacTei, He
MOTyT 06beANHATLCA, MOCKONbKY CNeACTBUEM 3TOro OyAeT y3ypnauus
BNactTn2 VIHbIMK CnoBamu, 3aKOHOTBOPYECKYHO AeSTENIbHOCTb MOXET

1 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Miunchen, 2004. S. 2.

2 Y3ypnauus rocyfapCTBeHHOlM BMacTh 03HAYaeT HEKOHCTUTYLMOHHbIN UK He3aKOoH-
Hblii ee 3axBaT opraHaMu rocyfapCTBEHHOW BNacTV WM opraHamy MecTHOro camoyrnpae/e-
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OCYLLECTBNATb TOMbKO 3aKOHOAATeNlbHas BnacTbl Ny6anyHoe ynpas-
NeHve - NPenuMyLLecTBeHHO UCMOIHMTENbHAA BNacTb, a HAa OCYLLEeCT-
B/leHVEe NpaBoCyaus YNoNHOMOYeHa NMLWb CyebHas BNacTb2

B cBsisau c TeM, 4To Ny6An4HOe ynpasieHMe 0XBaTblBaeT MHOIO-
YynC/ieHHble HanpasneHuUa LeATeNbHOCTU, B ero peanusaunun npuHu-
MaeT yyacTue LWMPOKUIA KPYr Cy6BHEKTOB, & UMEHHO:

* OpraHbl UCMONHUTENLHON BNACcTK;

* WHble OpraHbl rocyapCTBEHHOM BNacTW, 3aHUMaroLmecs
ynpaBfieHYeCKON AeATeNbHOCTbIO, Hanpumep, Mpe3ngeHT YKpauHbl
(B paMKax peanusauuu OTLENbHbIX NOTHOMOYNIA), HaLMOHaNbHbIE KO-
MUCCUN MO PEryiMpoBaHMI0 NPUPOLHbLIX MOHOMonnin, Cnyxba 6e3-
0MacHOCTU YKpauHbl, HaunoHanbHbIl 6aHK YKpanHbl U T. A.;

* opraHbl Bfactu ABTOHOMHON Pecny6nuku Kpbiwm;

e OpraHbl MeCTHOro caMoynpasieHus;

e CyObEKTbI leNernpoBaHHbIX MOAHOMOYUIA U T. A.3

Cyb6beKTbl, AecTByOLWMNe B hopMe NyOANYHOTO YNpaBieHns, Mo-
ryT ObITb 0603HaUYeHbl eAVHbIM TEPMUHOM - CY6BEKTbI NY6ANYHOM
afjMUHUCTpaLnN.

BwmecTe ¢ TeM Heo6x0AMMO 06paTUTL BHUMaHWe Ha TOT (aKT, 4To
OTAeNbHble cy6bekTbl Ny6nmMyHoi Bnactm (KabuHeT MuUHMCTPOB

nus, NX JO/MKHOCTHBIMW NMLaMK, FpaXaaHaMmu UM Ux 06befuHeHUAMU U T. M. [apaHTuel
HedonyLeHNs y3ypnauny rocyaapCTBEHHOW BNacTW ABNSETCA, B YaCTHOCTM, 3aKpenseHune
KoHCTUTYLMell YKpauHbl NPUHLMIOB OCYLLECTB/IEHUS FOCYAapCTBEHHON BNacTh Ha OCHOBe
eé pasfeneHns Ha 3aKOHOAaTeNIbHYH, UCMOMHUTENbHY0 U cyaebHyo (4. 1 cT. 6) 1 nonoxe-
HWe, COrnacHo KOTOPOMY OpraHbl roCyfapCTBEHHOW BAacTu U opraHbl MECTHOFO caMoynpas-
NEHNA, UX JO/MKHOCTHbIE Nuua 0653aHbl JeicTBOBaTb TObKO Ha OCHOBaHWMW, B Mpejenax
NO/IHOMOYMI 1 cNoco6oM, KOTopble NpPefyCcMOTPeHbl KOHCTUTYLMeR 1 3aKoHaMW YKpauHbl
(4. 2 c1. 19). MoppobHee cMm.: pelteHne KoHCTUTYLMOHHOIO Cyfa YKpauHbl Ne 6-pn/2005 ot
5 okTa6psa 2005 roga (geno 06 ocyLlecTBAEHMUIM BIacTM HapoaoMm).

1 EAVHCTBEHHbIM OpraHoM 3aKoHOoAaTes/lbHOW BnacTu B YKpauHe SIBAAeTCS napna-
MeHT - BepxoBHasa Pafia YKpauHbl (CT. 75 KOHCTUTYLMU YKpauHbl).

1 TlpaBocyane B YKpauHe OCYLLECTBAAECTCA UCKNOUUTENbHO cydamu. [lenernpoBaHue
(hYHKUWI Cyf0B, a TaKXe MPUCBOEHNE 3TUX (DYHKLUMUIA APYTMMK OpraHaMu Unn A0MHKHOCTHBbI-
MU nuuamy He gonyckaeTcs (CT. 124 KOHCTUTYUMM YKpauHbl).

3 [MonHbI NepeyeHb Cy6BLEKTOB NMYy6ANYHOI0 ynpaB/ieHUs CM.: 0TBeT Ha Bonpoc Ne 44.
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YKpanHbl, MNpe3ngeHT YKpanHbl) Hapagy € oCyLlecTBieHnem nybnmy-
HOro ynpasfieHNs, NPUHUMAIOT U MNONIUTUYECKNE PeLLEeHUSA, KOTopbIe
COCTaB/AOT COfepXaHue MOMUTUYECKOW fdesTenbHocTul Monutu-
yeckas 4eATe/IbHOCTb He BXOAWUT B COAEpXKaHue nybanyHoro ynpas-
NeHua, a, cnepfoBaTeslbHO, U HE perynmpyetca HopmMaMu agMUHUCTPaA-
TMBHOTO Mpasa.

Mpumep

K nonmTnyeckoi AesTeibHOCTU MOXHO OTHECTU: BbICTYMN/EHNE
MpemMbep-MmMHUCTPA Y KpauHbl Uiv MUHUCTPOB Ha 3acefaHunn Bep-
X0BHON Pagbl YkpavHbl B pamkax «[Ha [NpaBuTenbcTBa YKpau-
Hbl»; obpalleHue MNpe3ngeHTa YKpanHbl ¢ NOCNaHWEM K Hapoay.

FoBops 0 NYy6ANYHOM YNpaBfeHUN, HeNMb3s He YNOMSAHYTb U O
TOM, YTO OHO Bcerja HamnpaB/feHO B 6yayulee. Ero 3agava B 60/b-
LUMHCTBE CNy4YaeB CBOAUTCA K NPUMEHEHUID abCTPaKTHbIX HOPM K
npasun, chOPMY/IMPOBaHHbIX MapiameHTOM B 3aKOHax, K KOHKpeT-
HbIM XXWU3HEHHbIM CUTYaLMsAM, y4aCTHUKaMMN KOTOPbIX ABAAKOTCA nep-
COHM(MLMPOBaHHbIE NnLA.

XapaKTepHO 0COOGEHHOCTbLI MYy6ANYHOMO YNpaBneHUs SBASETCA U
TO, YTO OHO MMEET BHELLUHIOK HaNpPaB/IEeHHOCTb, TO €CTb OCYLLECTBASA-
eTCs 3a NpefenamMy COOTBETCTBYIOLLErO OpraHa. TakMm 06pas3om, y4yacT-
HMKOM Ny6ANMYHOro ynpaBneHWs Bcerga OyAeT CyObeKT ny6anyHOl
aAMVHUCTPALMK, C OAHOW CTOPOHbI, ¥ YaCTHOE NNLO - C Apyroi. B oT-
JeNbHbIX cny4vasx nyo6anmyHo-ynpaBneHYeckme OTHOLLUEHMS MOTYT BO3-

1 Heo6x04MMOCTb pasrpaHuyeHns ny6IMUYHOro yrnpas/ieHs U NOAUTUYECKOW fesaTenb-
HOCTWU cnefyeT M3 cnegyrollero. B u. 3 cT. 6 3akoHa YkpavHbl «O KabuHeTe MUHUCTPOB
YKpaunHbl» yKasaHo, YTO [O/DKHOCTU 4neHoB KabuHeTa MUHUCTPOB YKpauHbl (Mpembep-
MUHWCTPa YKpaviHbl, [NepBoro suLe-npeMbep-MMHUCTPA YKpanHbl, BULIE-MPEMbEP-MUHNCTPA
N MUHUCTPOB YKpauHbl) OTHOCATCA K MOMIMTUYECKUM, Ha KOTOPble He pacnpocTpaHseTcs
TPYLOBOE 3aKOHOAATENbCTBO M 3aKOHOAATENbCTBO O FOCYAapCTBEHHON Cnyxo6e.

Pa3nunuHbl Takxke 1 OpMbI pearvpoBaHns Ha HapyLUeHUs nopsagka nyoeanyHoro ynpas-
NEHVsT N MONUTWUYECKON [eATeNbHOCTU. B nmepBOM ciyvae MOXET HacTynaTb topuanyeckas
OTBETCTBEHHOCTb (Yrof0BHas WM aMUHUCTPATMBHAS), a BO BTOPOM - MOMUTUYECKast, Moj
KOTOPOI NOHVMMaeTCA HaCTyn/eHne Anst CybbeKTOB MONUTUYECKON AeATeNbHOCTU HeraTvB-
HbIX NOCNEACTBUIA B C/ly4ae HEHAANeXKALLLEr0 NCMONHEHUS MU BO3/TOXKEHHbIX Ha HUX (DyHK-
L.
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HMUKaTb U MeXJyY opraHamu ny6/MYHON BNacTu, KOTOPble He HAXOAATCA B
COCTOSIHAM NOAUYNHEHHOCTM (HanpuMmep, MeXAy MeCTHOW rocyapCTBeH-
HOW afiIMUHWCTPaLWel 1 OpraHOM MEeCTHOrO camoyrnpas/ieHus). Takum
06pasom, He ABNAETCA NYO/IMYHBLIM yripaBeHNeM LeATeIbHOCTb, CBS-
3aHHas C BHYTPEHHel opraHm3aunein yHKLMOHMPOBaHUA OpraHoB ny6-
NNYHOWM BNacTu (peopraHusauns noapasfefieHnii, nepeMeLLeHne rocy-
AAPCTBEHHbIX CAYXALMX U T. 4.). YKa3aHHY AeATeNbHOCTb MOXHO Ha-
3BaTb BHYTpUynpaB/fieHYeCKOW, OAHAaKO OHa, Kak W My6an4yHoe
ynpaB/fieHue, pernaMmeHTMpyeTca HopMamy agMUHUCTPATUBHOMO Mpasa.

NTak, MOXXeM caenaTb BbiBOA, YTO Nog Ny6/IMUYHbIM yNpaBieHu-
em cnegyeT NoHWMaTtb (OpMy LeATEeNbHOCTU pa3BeTB/EHHONM cucTe-
Mbl CYy6BEKTOB MYy6ANYHON agMUHUCTPALMK, HaNpPaBEHHYIO Ha Npu-
MEHEHMe 3aKOHOB U WMHbIX BUOB HOPUANYECKUX aKTOB, Liefbl0 KOTO-
poil ABNseTCs yAOBNETBOPEHME MyO6ANYHbIX WMHTEPECOB BO MMSA
yTBEPXeHNsA 1 obecrneyeHns npaes u cBo6of uenoseka. MpaBoBoi
OCHOBOI OCYLLECTBNEHNS MYBANYHOIO ynpaBieHNs BbICTYNaT HOpP-
Mbl aiMUHUCTPATMUBHOIO Nnpasa.

6. Kakune 0CHOBHble (hOpMbl OCYLLECTB/IEHUS
Ny6/IMYHOr0 YNpaB/ieHns?

Ha ocHOBaHWW NpPOBELEHHOro aHann3a MOHATUA «Myb6anyHoe
yrnpaBneHne», BbISCHEHUS €ro rpaHul, a TakXe MecTa B CUCTEME
(hopm LeAaTeNIbHOCTN OpraHoB My6/MYHON BNacTN yKa3aHHOE MOHATHE
MOXXHO paccmaTpuBaTthb C:

e OpraHu3auMnoHHOM TOYKK 3peHusi. COCTOUT M3 COBOKYMHO-
CTW CYOBLEKTOB, 3aHMMAaOLLMXCA MPENMYLLLECTBEHHO aAMUHUCTPATUB-
HOW AeATeNbHOCTbIO, TO €CTb MPUMEHEHNEM HOPM aMUHUCTPATUBHO-
ro npaea. K ny6nm4yHoMy ynpaB/ieHUO B OpraHuM3alMoHHOM CMbICMe
He NPUHAANEeXUT AeATeNbHOCTb NapnameHTa, NOANTUKOB U CYAOB;

* (bopmanbHON TOYKW 3peHUs. K ny6nnyHOMY ynpaBneHuto
OTHOCATCS BCE BUAbI AESATENbHOCTM, OCYLLECTBASIEMblE CyObeKTamu
Ny6AMYHOA agMUHUCTPALUM, HE3aBUCMMO OT ee MaTepuasibHOro Co-
fepXaHus;
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e MaTepuanbHOM TOUYKW 3peHus. B TakoM cnydyae NyGANYHbIM
ynpaBfeHneM NpU3HaeTCs AeaTeNlbHOCTb, KOTopas Haxo4uMTCs 3a npege-
namu 3aKOHOTBOPYECTBa, NPaBOCYANs U MONUTUYECKON AesTeNbHOCTML

My6nnyHoe ynpaBneHWe ABNSETCA CNOXHbIM BUAOM [eATeNbHO-
CTU He TO/IbKO, TaK CKa3aTb, BO BHELLUHEM, a TakKXe U BO BHYTPEHHEM
N3MEepPEHNN, NOCKOJIbKY OCYLLECTBNSAETCA C NMOMOLLbIO MHOTOYMUCIIEH-
HbIX CPefiCTB, KOTOPbIe B/IEKYT Pa3/IMYHbIE HOPUANYECKNE NOC/eACTBUSA
AN 06bEKTOB yNpaBNeHYecKoro BO3AeNCTBMAZ YUunTbiBas 3710, He06-
XOAMMO pasninyatb cnegytowime GopmMbl NyO6ANYHOTO yNpaB/eHNs:

* BMelwlMBaloLeecs Ny6nMYHoe ynpassieHNe, CBA3aHHOe C orpa-
HVWYeHneM npas, CBOOOJ M 3aKOHHbLIX MHTEPECOB YAacTHOro /Mua, 4To
NPOSB/AETCSH B BO3/IOXEHUN HA HEro 0683aHHOCTel U 06pemMeHeHNiA;

Mpumep

MpuHATME OpraHOM MCMNOAHWUTENbHOW BAAcTW PeLleHmns 0 Npu-
HYAUTENbHOM BbIKYMe 3eMe/lbHOro0 Yy4acTKa, NpuHafanexallero
rpaxgaHuHy; fneHne npasa ynpasneHnsa TPaHCNOPTHbLIM CPef-
CTBOM; BBefleHWe KapaHTuHa v ap.

e crnoco6cTBYlOLLEe Ny6/IMUYHOE YNpaB/ieHWE, LIeNb0 KOTOPOro
ABNAETCA COAENCTBME YaCTHBLIM UL aM B peanu3aunm npefocTaBeHHbIX
1M npas, cBO6OA 1 YAOBNETBOPEHNMN 3aKOHHbIX MHTepecoB. OHO HaxoanT
CBOE MPOsIBNEHNE B NPeAoCTaBAeHUN CyObeKTaMu Ny6ANYHON afgMUHN-
CTpauun ycnyr, paspeLUueHnid, broT, CNPaBoK U T. M. YaCTHbIM NLAM;

Mpumep

MpepocTaBneHne paspewleHns Ha pa3paboTKy MpoekTa OTBO-
fia 3eMe/lbHOr0 y4yacTKa; Bbljaya JNLEH3UN Ha 3aHATUE XO3Al-
CTBEHHOI [eATeNlbHOCTbIO; CybCuanK; Bbiniata rocyaapCcTBEHHON
MOMOLLM B CBA3M C POXKAEHMEM pebeHKa v T. 4.

1 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2004.
S. 1-2.

2 Detterbeck S. Allgemeines Verwaltungsrecht mit Verwaltungsprozessrecht. Miinchen :
Verlag C.H. Beck, 2006. S. 4-5.
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. obecneymBaroLee ny6/MyHoe ynpasB/ieHUe, CBA3aHHO
obecneyeHMeM HopmasibHOro (NOJIHOLLEHHOT0) CyLLecTBOBaHWUA YacT-
HbIX /UL, HanpaB/ieHHOE Kak CNeACTBUe Ha pelleHue BOMpoCoB, CBS-
3aHHbIX C 06ecnevyeHVeM HaceneHns BOAON, 3NeKTPUUYECTBOM, ras3omM,
npefocTaBneHNEM WH(POPMaLMOHHbIX, 06pa3oBaTefibHbIX YCAYyr W
TOMY nogo6Hoe. K HemMy MOXHO OTHECTM TakXe W [esATeNbHOCTb
CYObEKTOB MYyO6ANYHOW afMUHUCTPALUN MO PasBUTUIO 0OBLEKTOB WH-
(hPacTpPyKTypbl (aBTOMOOU/IbHbIE AOPOTK, MAPKK, CMOPTHBHbLIE COOPY-
XEHNs 1 T.n.)".

7. YTto npeactaBnsieT coboit ny6myHoe npaeo
N Kakoe MeCTO B ero CMcTeMe 3aHUMaeT
aAMNUHUCTPATUBHOE NPaBo?

[eaTenbHOCTb Cy6bEKTOB NMYy6ANYHON afMUHUCTPALIUK, Hanpas-
NeHHas Ha obecneyeHne Ny6/IMYHOrO MHTEpeca, He MOXET OCYLLecT-
BNIATLCA UCK/IOUMTENIbHO Ha OCHOBaHWUM UX YCMOTPEHUS, NMOCKO/bKY
3TO HEM36eXHO NpPMBELET K HapyLUEHMSM MpaB, CBOOOA M 3aKOHHbIX
MHTEPECOB YaCTHbIX NUL, a TakKe pa3banaHCUPOBKe AeATEe/IbHOCTU
camoil ny6nu4HOM afMuUHUCTpauuun. Takum obpasom, ny6an4vHoe
ynpaeneHune TpebyeT YeTKOM HOPUANYECKOI pernaMmeHTaumnm, Kotopas
OCYLLeCTBNIAETCA NOCPEACTBOM HOPM My6/IMYHOrO Nnpasa.

MoHATME «My6anyHOe NpaBo» BMepBble OblI0 BBELEHO APEBHE-
pUMCKUM topucToM Jomuumem YnbnuaHom (170-228 rr. H. 3.),
KOTOpbI nucan, 4to nNy6aMYHOe NpasBo - 3TO NPaBo, KOTOPOE Ka-
CaeTcs MOoJIoXeHNs PUMCKOro rocyfapcrsa, a 4aCcTHOe KacaeTtcs
WHTEPECOB OTAE/bHbIX ML,

My6nnyHoe npaBO perynupyet NocTpoeHue (Kak co3faHbl) K
(hyHKUMOHMpOBaHUe (KaK AeiCTBYIOT), NMpexae BCero, OpraHoB ny-
6NUYHONM BNacTW, a TakXe WMHbIX CYObEKTOB (Hanpumep, Cy6beKTOB

' Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Miinchen, 2004. S. 7-9.
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K-NerMpoBaHHbIX MOSIHOMOYKNIA), KOTOpble AO/MHKHbI 0becneynBaTb
Y[0B/IETBOPEHME NYOINYHBIX MHTepecoB. JaHHOe NpaBo ABNSETCA Ya-
FTbl0 06BEKTUBHOIO NpaBa, KOTOPOE OCHOBbLIBAETCH HAa NPUHLMNAX
LeHTpanu3saumm (MMNepaTMBHOCTK), YTO, OLHAKO, HE UCKOYaeT npo-
SIBMIEHNSA W NPU3HAKOB AeleHTpanusaymm (4ucnosmTusHocTH). B no-
rnefHeM cnyvae peyb MAET, Hanpumep, 0 Hopmax nNy6anMYHOro npasa,
pernaMeHTUpYyoWmx NopsagoK 3aknoyYeHns agMUHUCTPATUBHBIX A0-
rOBOPOB.

NaBHOW 0COGEHHOCTLIO NYGAMYHOIO MpaBa cnefyeT cunTaTh TO,
YTO €r0 HOPMbI PEryNUPYIOT OTHOLLIEHNSA, B KOTOPbIX O4HOW U3 CTOPOH
SBNSeTCA opraH Nyo6/AMYHONA BNacTM WAM CyObEKT [AeNnernpoBaHHbIX
NMONHOMOYNIA, AEACTBYIOLLMIA MO NOBOAY W AN peanusauum nyonuy-
HbIX (DYHKLMWIA U BbINONHEHWSA NMOCTABNEHHbIX 3afa4y, HanpasieHHbIX
Ha yA0B/IeTBOPeHNe Ny6anyHOro nHtepeca. Takum o6pasom, HOPMbI
ny6/IMYHOro npasa cnyxXaT BceM (06L,eCTBEHHOCTHU), He BbIAENAA HU-
KOro, a HaobopoT, MOHUMAsA «BCEX» KaK Chneunguyeckyto gukuuto,
NpeAcTaBAOLLYO0 BCHO COBOKYMHOCTb ee YneHoBl

CB0oeob6pa3HbIM aHTUMOL0M NMYBANYHOrO Npasa BbICTYNAaeT YacT-
HOe MpaBo, HOPMbl KOTOPOTO OXPaHAKT M 3alMLLAKT YacTHble (UH-
AVBUAYa/bHbIE) UHTEPECbl B COOTBETCTBUMN C NPUHUMNAMU CBO6OAbI
N paBeHCTBa BCEX CYOBLEKTOB.

My6anyHoe npaBo NpeAcTaBnseT coboii cnoXxHoe obpasoBaHue, B
paMKax KOTOpPOro MOryT 6biTb BblAe/ieHbl Cnefytowe OCHOBHbIE
3/1EMEHTbI:

* KOHCTUTYLMOHHOE NpaBo;

* aAMWHUCTPATMBHOE MpPaBo;

® yronoBHoe nNpaso;

® YrofioBHO-UCMNO/IHUTE/IbHOE NPaBo;

* KOHCTUTYLMOHHO-NpoLeccyanbHOe Nnpaso;

1 KopHyTa P. BU3HaueHHS NOHATTA Ny&UYHOTo npasa B npas1 YKpa'lum // YKpallcbKuii
yaconuc jupkHapogHoro npasa. 2003. Ne 2. C. 77-88.
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* Ccyfeb6Hoe npoueccyasnbHOe npaso (YronoBHO-NpoLeccyanbHoe
npaso, rpaXAaHCKoe npoLeccyanbHOe NpaBo, X03aMCTBEHHO-NpoLec-
Cya/ibHOe MpaBo; afMUHUCTPATUBHO-NPOLECCYya/ibHOe MPaso);

* npaBo EBponeiickoro Coto3a;

* MeXAayHapogHoe ny6/inMyHoe npaso.

8. UTo cnefgyeT NoHMMAaTb Nof aAMUHUCTPATUBHbLIM
npasom?

B nuTepatype npefcTaBneHO OrpoOMHOE KO/MMYeCTBO onpejese-
HUWA MOHATUS «aJMUHUCTPATMBHOE NpPaBO», O4HAKO OHW He B MOJHOM
Mepe 0TO6paXaloT cofepXKaHue AaHHON KaTeropmm. 370 MOXHO 00b-
ACHUTb CIOXXHbIM XapakKTepoM afMUHUCTPATMBHOIO Npasa. YunTbiBas
370, K €ro TO/IKOBaHMIO Mbl MpegnaraeM NofONTM He C MO3nLMM NOUC-
Ka «1feanbHOro» onpeaeneHns, a nyTem BblAeNeHNs OCHOBHbIX Fpymnn
06LLEeCTBEHHbIX OTHOLWIEHWUIA, MOANafAlLWMNX NOJ ero perynsaTuBHOe
BO3AeNCTBME.

ALMUHNCTPATMBHOE MpaBO - 3TO OTpac/ib Npasa, HepaspbiBHO
CBfA3aHHasA C UHCTUTYTaMu Ny6ANYHON BNacTu, Ny6IMUYHOIO NHTepeca
“ Ny6aANYHOro ynpaeneHms. MHave rosops, agMUHUCTPATMBHOE Mpa-
BO CYyLLeCTBYeT B npefenax Ha3BaHHbIX KaTeropuii. COOTBETCTBEHHO,
3a npegenamy ny6av4yHoOiM BNacTu, Ny6/IMYHOIO WHTepeca U
Ny6/IMYHOr0 ynpaBneHns agMMHUCTPATMBHOIO npaBa ObITb He
MOMXET.

Takmm 06pa3oM, MOXHO cfenatb BblBOA, YTO aAMUHUCTPATUBHOE
npaBo perynumpyet 06LeCcTBEHHbIE OTHOLLEHWS:

e BO3HUWKaKLIME B CBA3N C 06ecneveHnem n cofeiicTBMEM pea-
nm3aumnm cybbvekTamm ny6anYHON afMUHUCTPaLMK CYyObEKTUBHbLIX
nNy6nMYHbIX NpaB 1 cBO60A YenoBekal

BMecTe ¢ TeM Heo6X0A4MMO MOMHUTbL, YTO MOPSJOK o6ecrieyeHnst cybbekTamu ny6-
JIMYHON afMUHMCTPALMN OTAENbHbIX MPaB YesioBeKa perfiaMeHTpyeTcsl HopMammu pyriux
oTpacneit ny6aMyHOro npaea. Hanpumep, HOpPMamMu YronoBHO-NPOLEcCyanbHOro npasa
onpegensieTcs AeATe/IbHOCTb OPraHoB A0CyAeGHOro paccnefoBaHus. VHade roBops, yHKLM-
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* B chepe Ny6AMYHOrO ynpaBieHUs 06beKTaMU rocyfapCTBeH-
HOW, pecny6/nMKaHCKON 1 KOMMYHa/lbHOM CO6CTBEHHOCTY;

* KOTOpPble NMEKT MECTO BO BHYTPUOPraHU3aLMOHHOW AeaTefb-
HOCTW BCeX OpraHoB Ny6/MYHOW BnacTu,

* B Chepe B3aUMOENCTBUSA OpraHoB Ny6/MYHON BNacTu C WH-
| IT yTammn rpaxgaHckoro obuiecTsa.

9. KakoBa Lenb afMUHUCTPAaTMBHOIO npasa?

Lienb agMMHUCTPATUBHOIO Mpasa 3akK/1lvaeTcs B CO34aHuuM npa-
HOBBbIX YCNIOBWIA A5 06ecneveHns opraHamu ny6an4Honm BnacTu, npe-
/Kpe Bcero cybbekTamu ny6/MUYHON agMUHUCTPaL MK, NpaB 1 cBo60s
YesioBEKa, rpaXKaHWHa, peann3auuns KOTOPbIX NPOUCXOAUT B ciepe
ny6AMYHOro ynpasfieHuns.

Bonee Toro, B oT/IuMe OT ApYyrux oTpacneil yKpamHCKOro npasa,
Lenb agMUHUCTPATUBHOIO Mpasa 3aBUCUT OT 3HAYUTE/IbHOrO KONuYe-
CTBa (PaKToOpOB, B YaCTHOCTU: (hOPMbl rOCYAapCTBEHHOrO MpaBfeHus,
(hopMbl roCcyiapCTBEHHOI0 YCTPOMCTBA, COCTOAHUA Pa3BUTUS LeMOKpa-
TN, NMONUTUYECKON CUTYyaLuUKn, CKNajblBarollleincs B o6WEecTBe M T. M.
Takum 06pa3om, Lefb, a C Held U NPUOPUTETbI afMUHUCTPATUBHOIO
npasa B PerynmpoBaHum 06LLeCTBEHHbIX OTHOLIEHWNIA, MOTYT Bpems OT
BPEMEHN MEHATLCS.

Ceilvyac YKpavHa HaxoguTca Ha cTagmu ctabunmsaymy gemokpatu-
YECKMX MPOLEeccoB, KOTOPbIE LO/IXHbI 06eCneYnTb CTAHOBNEHME ee Kak
CoLManbHOro 1 NpaBoBOro rocyfapcTsa, B KOTOPOM NPU3HAETCA MPUH-
LN BePXOBEHCTBA NpaBa 1 rapaHTUpyoTCs BCe 6e3 UCKNHYEHNS OCHO-
Homonarawowue npasa M CBO60AbI rpaxjaH. YKazaHHOE BO MHO-
rom [OCTUraeTca MOCPeACTBOM  afMUHUCTPATUBHOrO npasa
1 ero HopM.

JoBONLHO TOYHO NO NoBOAY Uen agMUHUCTPATUBHOIO npasa
B 1917 r. Bbickasanca npogeccop A WN. EnncTtpaTtoB, OTMETUB,

OMMPOBaHMe CYGbeKTOB My6/IMUHOM agMUHUCTPALMKU MOXET PeryinpoBaThCsl Kak HopMamu
afMUHUCTPATMBHOIO NpaBa, Tak U HopMamMm ApYrux oTpacneil ny6aMyHoro npasa.
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YTO aAMUHUCTPATMBHOE NPABO OTrPaXKAaeT MMUHOCTbL OT Upe3Mep-
HOr0, HECOBMECTMUMOTO C YC/I0BMSAMYK ee CBOGOAHOTO pa3BuUTHS ro-
CYAapPCTBEHHOr0 BTOPXeHUA 1

10. Kaow® 3aa4vm cToAT
nepes aiMMHUCTPATUBHbLIM NpPaBoM?

YunTtbiBas LeNb afMUHUCTPATUBHOIO NpaBa, MOXKHO YTBEPXAATb,
4TO €ro 3afayun 3aKnyalTCs B:

* KOHKpeTu3auumu npas u cBo6OL YaCTHbIX /1L, KOTOPble MOTyT
ObITb peann3oBaHbl B cihepe Ny6ANYHOro ynpas/ieHns (BOMNJOLLeHNe
B XM3Hb KOHCTUTYLMOHHOI hOpMYy/bl «yTBEPXX/AEHMNE NpaB 1 CBO6OS
4enoBeKa»);

* (hopMUPOBAHUN COBEPLUEHHbIX MEXaHW3MOB peanu3auny npas
1 cBO6O[ YenoBeKa U rpaxkjaHnHa B cepe nyo6/MUYHOro ynpaseHNs
(peanm3aumsa KOHCTUTYLMOHHOW POPMY/ibl «0becneyeHme npas u CBO-
607, YenoBeka»);

* YHU(MKALMM W 3aKPEMnIeHUn Ha 3aKOHOAaTe/lbHOM YpPOBHeE
npoueayp AesATeNbHOCTU Cy6beKTOB MY6NUYHOM agMUHUCTPaLNN;

e ONTUMM3ALMM MeXaHW3MOB KOHTPONS WMHCTUTYTOB rpaXkiaH-
CKOro o6l ecTsa 3a AeATeIbHOCTbIO CY6HLEKTOB MYyBANUYHON agMUHK-
cTpaymu;

* COBEpPLUEHCTBOBAHUMN UHCTUTYTA HOPULNYECKOWA OTBETCTBEHHO-
CTW Cy6BbEKTOB MYy6ANYHON afMUHUCTPALUN.

Heobx041M0 0TMeTUTb, YTO NepeyeHb 3a4ad, peLlaeMblX nocpes-
CTBOM afiIMUHWUCTPATMBHOIO MpaBa, He SBNSETCA HEM3MEHHbIM, a 3a-
BUCUT OT Pa3BUTUSA YKPAMHCKOI0 3aKOHOAATENbCTBA, YPOBHS (hYHKLM-
OHWPOBAHWSA OPraHoB My6/MYHOI BNACTW, MOBbILEHWS NPaBOCO3HA-
HWS HACE/IEHUSA CTPaHbI.

1 EnuctpartoB A. . OCHOBHble Havana afMUHUCTPaTUBHOIO npasa. Mocksa: I. A. Jle-
maH n C. . Caxapos, 1917. C, 129.
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11. Kakoe BAVHMME OKa3bIBaeT KOHLUeNUUSA
«YeioBeK LIeHTpU3Ma» Ha 3ajadvun u cogepxkaHuve
agMWUHUCTPaTMBHOIO npasa?

B HayuHOI nnuTepaType BCe Yalle 06CyxhaeTca naeonorns yeno-
HOKoLeHTpu3ma. lMpexpe BCero, cfefyet HanoOMHWUTb, YTO COrMacHo
CW TOCYAapCTBO [LO/DKHO «CMYXWUTb» MHTepecam rpaxgaH, 10 ecTb
OyiicTBOBATb BO MMSA U PaAM YacTHbIX AL NYTeM BCECTOPOHHEro 0be-
<MOYEHUs MpuopmuTeTa UX MpaB, CBOOOA U MUHTEPECOB B My6AMYHONA
cpepel Kpome TOro, v ato rnaBHoe, B nocfiefHee BPeMs Yen0BEKO-
LeHTPM3M Mofyyun npu3HaHue Ha ypoBHe Bnactu. Bce vaule ot no-
MUTUKOB Y YNHOBHWUKOB, Cyfei M [enyTaToB MOXHO yCAblWwaTtb npu-
'bIHbl K OpUEHTaLuy rocyfapcTsa B npouecce ero yHKLUNOHUPOBa-
HVA Ha YefioBeKa, rpaXkjaHuHa, Ha 1UX 3anpockl U OXULaHUS.

OpfHako B 3TOM KOHTeKCTe LenecoobpasHo caenatb HeKOTopble
YTOUHEHUSA, LONONHEHWS.

Bo-nepsbix, pa3smBas MOMIOXEHMUA O CYLLHOCTU U COAep>KaHuu
YNOMSAHYTON KOHUeNUUn, HeJ0CTaTOYHO CKas3aTb, YTO Ye/N0BEKOLEH-
rpu3m 0653bIBaeT rocyJapCTBO «CAYXUTb» MHTepecam rpaxiaH, Befb
Takoe CNy>XeHue, C OAHON CTOPOHbI, MOXET OCYLLECTBNATLCS B POp-
Max, KoTopble He OyAyT YyAO0BNeTBOPATb YACTHbIX NUL; C APYron -
«CNY)XXEHNE» MOXEeT CYLLeCTBOBaTb /INLLb HA TEOPETUYECKOM YPOBHE,
4TO TAKXXe HefonycTMMo. Micxoaa N3 cKasaHHOro MOXKeM caenathb Bbl-
BOZ, YTO YE/NOBEKOLEHTPU3M - 3TO He TONIbKO NpPeAbABASEMOE K rocy-
[apcTBy TpeboBaHue «CAY>XUTb» IMYHOCTK, a n ero gonr. bonee Toro,
pewaTtb 3Ty 3afjadyy OHO 0653aHO B CPOKM M crnocobamu, onpenesneH-
HbIMU KOHCTUTYLMEN 1 3aKOHaMU Y KpaviHbl.

Bo-BTOpbIX, He COBCEM NpPaBWU/IbHO ObINO Obl OrpaHUYMBaTh cle-
py 4€N0BEKOLEHTPM3MA TONbKO «My6ANYHO-CEPBMUCHO» COCTABNAIO-
el feATeNbHOCTU NY6ANYHOW agMUHUCTpaUnnU. ITo 00bACHAETCH
TEM, YTO Ha3BaHHYK KOHUENUU0 HeobXoAMMO paccMaTpumBaTh Kak

1 ABepbsiHOB B. B. O6HOB/EHNE YKPAUHCKON afiMUHUCTPaTUBHO-NPaBOBON JOKTPUHbI
Ha OCHOBE MpuHUMMa BepxoBeHCTBa npasa // Yaconuc KLUBCLKOro YLWBEPCUTETY Mpasa.
>008. Ne 3. C. 9-14.
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yHuMBepcanbHoe TpeboBaHMe K Ny6ANYHON agMUHMCTPaLUKU, a ecnun
TaK, TO HW OAWH BEKTOP €€ PYHKUMOHMPOBAHMS (B TOM YnUCie U Npu-
HyauTeNbHas [LeATeNbHOCTb) HE MOXET ObiTb BbiBeAEH 3a Mpeaenbl
[JAHHON KOHUenumu.

B-TpeTbux, faHHas KOHUENUUA He cOBNafaeT c NPeAMETOM pery-
NNPOBaHMA agMUHUCTPaTUBHOro npasa. OHa Ao/MHKHA pacnpocTpa-
HATbCA Ha BCe chepbl NyBANYHOrO Npasa.

B-4eTBepTbIX, OCHOBOI KOHLENUMM ABNAKTCA NpaBa U CBOGOAbI
4yenoBeka, rpaxaaHnHa. bes nx 3akpensieHns Ha HOPMaTUBHOM W W3-
YUYEHUA Ha JOKTPUHANIbHOM YPOBHE Ye/IOBEKOLEHTPM3M OCTaHeTCs
TONbKO YA06HbLIM NO3YHIOM «MCEBAOOOPLOB» 3a NAeU AEMOKpaTUn ”
NpaBOBOro rocyfapcTaa.

Takum o6pa3om, 3afiaya KOHLUeNnunu 4esioBEKOLLEHTPM3MaA 3a-
KNKo4aeTca B TOM, YTOGbI:

» o0b6ecneunTb coumManbHO-NPaBOBYO TpaHchopmauuio obue-
CTBa W rocyfapctea, pe3ynbTaTOM KOTOPOW CTaHeT «MpeBpalleHune»
YaCTHbIX NNL, B rpaXKaaH, CBOOOLHbIX IMYHOCTEN;

* 0CBOOOAMTL YaCTHbIX NNL OT MbIC/IM O TOM, YTO OHWU LB
«BUHTUK» TOCYAApCTBEHHOrO0 MeXaHu3ma;

* crnocobcTBoBaTb BbIpaboOTKe, Mpexje BCEro, HOPM agMUHK-
CTPaTMBHOIO Mpasa, KOTOpble 0643biBaiM Obl FOCYAApPCTBO CNYXUTb
NCKNIOUYNTENIbHO UHTEpPecaM YacTHbIX nL;

e CTaTb CBA3YHOLLMM 3BEHOM MeXAy NMPUHLMUNOM BEPXOBEHCTBA
npasa v ero peanusauneid Ha NPakTUKe;

* BOMNJIOTUTb B XXWU3Hb UAEKD, CHOPMYNNPOBAHHYO P paHKINHOM
[e/laHo Py3BenbToM, 0 TOM, YTO «0653aHHOCTb rocyaapcTBa nepeq
rpaXkJaHMHOM - 3TO 00513aHHOCTb CAYTK Mepes X03aUHOM.

Takum 00pa3oM, Ye/I0BEKOLLeHTPU3M [OJ/IKEeH CTaTb He NpocTo
JOKTPMHaNbHOW maeeil, OH 0653aH NPEeBPaTUTbLCA B 06pa3 XU3HWU
YKPaMHCKOro Hapoga n 6e3anbTepHaTUBHbI NPUHLMN PYHKLMOHMPO-
BaHWA BMacTu. B cBA3M C 3TMM, NepBooYepeHbIM, AaXKe, MOXHO CKa-
3aTb, NPUOPUTETHbLIM, 3ajaHNEM OTEYECTBEHHOM HayKn afjMUHUCTpa-
TUBHOTO NpaBa ciefyeT NPU3HaTb U3YYEHMe COAEPXKaHUS KaXKAoro m3
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TABA 1. AgMUHUCTpaTUBHOE NpaBo..

HpaB (CBO6OA) YenoBeKa 1 rpaXkgaHnHa, a Takxxe npouegyp Ux peanu-
3aumn B chepe Ny6AMYHOrO ynpas/ieHUs, YTO, B CBOKO oYepenb, Mo-
YNOAWUT HaAMONHUTL aAMUHUCTPATMBHOE MPaBO HOBbIMU HOpPMaMu K
NHCTUTYTaMu.

12. Kak MO)XHO 06bACHUTb BblpaXkeHne
«afIMUHUCTPATMBHOE NPaBO NpeAcTaB/sieT coboi
KOHKPETU3MPOBAHHOE KOHCTUTYLIMOHHOE MpaBo»?

ALMWHUCTPATUBHOE NMPaBO ABNAETCA KOHKPETU3MPOBAHHbLIM KOH-
CTUTYLMOHHbIM MpaBoM] 4TO, COGCTBEHHO, N 0OBACHAET Ype3Bblyail-
HO TECHYHO B3alMOCBS3b Ha3BaHHbIX MPaBOBbIX 06pa3oBaHWii. B gaH-
HOM C/lyYae peyb MAET 0 TOM, YTO KOHCTUTYLLMOHHOE NpaBo:

e onpegenseT CTPYKTYpy W MOAHOMOYMA MYy6ANYHON afMUHW-
cTpaymum;

* 3aKnajblBaeT OCHOBbI B3aMMOOTHOLIEHWUIA NYBANYHON agMUHN-
CTpauuy ¢ YaCTHbIMU NNLaMMU;

e OnpeaenseT rpaHuLbl GYHKLMOHUPOBaAHUA NY6ANYHOK agMu-
HUCTPaLUN B OTHOLIEHMMN YACTHbIX UL, BbIXOAUTb 3a KOTOPbIE HEflb-
3q;

* COAEPXUT NPUHLUUNbI, ABASHOLWMECS LEHTPabHbIM 3/1EMEHTOM
HCMUCTEME NMPUHLUNOB AeATENbHOCTU Ny6NNYHON agMUHUCTPaLnN;

e 3aKkpennseTt o6wme NpuMHLMMbI (YHKLUOHUPOBAHMA FOCyAap-
CTBa, KOTOPble B PaBHOI CTEMEHM MOTYT OblTb MPUMEHEHbI U B OTHO-
LWeHMN OTAENbHOrO cCny4vas WAW CUTyauun, BO3HMKaKLWEN B chepe
(hYHKLMOHMPOBaHMA Ny6INYHON agMUHUCTPaLMmn2

O/IHAKO Ha3BaHHbIe Bbillle KOHCTUTYLIMOHHbIE MOMOXEHNUS HE SB-
NATCA JOCTATOYHO YETKUMU U HE OT/INYAKOTCA KOHKPETHOCTbIO, UTO
HEo6X0ANMO A/15 NMOSIHOLEHHOTO PErynMpoBaHUs 06LLECTBEHHbIX OT-

1 Werner F. Verwaltungsrecht als konkretisiertes Verfassungsrecht // DVBI. 1959.
S. 527.

2 3aranbHe aAMLILLTPATMBHe Npaso: WAPYYHUK / 3a 3ar. ped. |. C. MpuueHka. KuB:
10pinkKOM 1HTep, 2014. C. 4.
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HOLUEHWI, BO3HMKaOLWMX B cthepe Ny6/MUYHOro ynpasneHus. A 3Ha-
UMT, OHW HYXJAKTCA B AeTanm3aunn. Toro MOXHO AOCTUYb, B 4aCT-
HOCTW, W NYTEM NPUHATAA COOTBETCTBYIOLMX HOPM aAMUHUCTPATUB-
Horo npasa. Hanpumep, cT. 40 KOHCTUTYUUN YKpauHbl rapaHTupyet
4aCTHbIM NMLAM MpaBo Ha obpalieHne B OpraHbl rocyfapCTBEHHOMN
B/1aCTW, OpraHbl MeCTHOro CaMoyrnpaB/ieHUs, K UX JO/MKHOCTHbIM U
CNY>XeOHbIM NNLAM, KOTOPble 0653aHbl pacCMOTpeTb 06palleHune K
[aTb 060CHOBaHHbIV OTBET B YCTAHOB/IEHHbI 3aKOHOM CPOK. [JJaHHOe
KOHCTUTYLMOHHOE NOJIOXKEHNE KOHKPeTU3NPYeTCH 3aKOHOM YKpauHbl
«O6 ob6palweHnax rpaxpgaH»', afMUHNCTPaATUBHO-MPABOBLIE HOPMbI
KOTOPOro yCcTaHaB/MMBaKT MpaBa M 0643aHHOCTW YYaCTHUKOB MpoLie-
Aypbl pacCcCMOTpeHUs obpalleHns YacTHbIX NuL, BUAbI 06paLleHuii,
CPOKM OTBETOB Ha HUX W T. [,

Takum 06pa3oM, MOXHO cfefnaTb BbIBOJ, YTO MOJIHOLEHHAasA pea-
nun3aums nonoXkeHnn KoHCTUTYyuUun YKpavHbl HEBO3MOXKHA 6€3 HOpM
aAMWUHUCTPATUBHOIO Npasa.

13. [lnsa yero Heo6XoAMMO pasrpaHnyMBaTb Myo6/IMYHOE
(aAMMHUCTPATMBHOE) M YacTHoe (rpaXkgaHCKoe) rnpaso?

Hanbonee 06beMHbIM (N0 KOMYECTBY MPaBOBbIX HOPM) 3/1EMEH-
TOM Nyb6AMYHOro npaea fBAAeTCA afMWHUCTPATUMBHOE nNpaso. Ero
HOpPMbI PErynnpytoT OrpOMHOe KOMMYeCTBO PasHOO06pasHbiX 06Lie-
CTBEHHbIX OTHOLLEHWI, BO3HMKAKOLWMX, N3MEHSKOLMNXCA U MpeKpaLla-
towmxca B cthepe nyb6anyHoro ynpaeneHuns. OAgHako Cy6beKTbl ny6-
NNYHOW agMUHUCTPaLMM B MPOLECCE CBOEN AesATeNbHOCTU MOryT
PYKOBOACTBOBATLCA M HOpPMamMy 4acTHOro npasa, BCTynas, COOTBeT-
CTBEHHO, B YaCTHOMPaBOBble OTHOLUEHUS C (PU3NYECKUMU U HOPULN-
YECKUMW nnuamn. B HeKOTopbIX cny4vasx npaBoBas NMpupofa Npaso-
OTHOLLEHWIA, YYaCTHMKAMW KOTOPbIX ABNSETCA CYOBLEKT MYO6/MYHON

1 [Mpo 3BepHEHHA rpomafsaH: 3akoH Ykpawwu // Buiomocn BepxoBHo!' Pagn Ykpatuw.
1996. Ne47. Cr. 256.
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afMUHUCTPALMKN, HEMNOHATHA, CNefoBaTeNlbHO, ee HY>XXHO YeTKO ornpe-
LenUTb.

Mpumepbl

1. MecTHaa rocygapCTBeHHas aAMUWHUCTpaLWUs 3aKynaet y
4aCTHOro npegnpuHumatens K. KaHUenspckune npuHagIeXxXHocTu,
Heo6xoAuMble Ana paboTbl JOMXHOCTHBIX U CNYXXEOHbIX 1L, opra-
Ha WCNONHWUTENbHOI BNacTw.

2. OpraH MeCTHOro camoynpaBfeHus, BbIMOAHAA (YHKLUU
COBGCTBEHHMKA 3eM/IN, PACMOMIOXKEHHOW B Npejenax TeppUToOpuu,
Ha KOTOPYK pPacrnpocTpaHAeTcs ero KOMMeTeHuus, npuHumaeT
pelleHne 0 nepefaye YaCTHOMY NULY B NOJIb30BaHUE 3eMe/bHOro
yyacTKa.

Bonpoc: kakoBa npaBoBas npupoga (ny6nuuHas wnuM vact-
Hasl) NPaBOOTHOLLEHWIA, BO3HMKAOLWMX No nosogy 1) npnobpete-
HUA KaHUEeNnsApcKUX MPUHAANEXHOCTEN W 2) BbigENEHUS 3eMeflb-
HOro yyactka?

MpeacTaBneHne 0 NPaBOBOI NPUPOAE MPABOOTHOLLEHWUI, BO3HU-
Katowmx Mexay cy6bekToM ny6nnyHon afMUHMUCTPaLUU N YaCTHbIM
NNLLOM, MMEET BaXKHOe 3HayeHue, YTO 06bACHAETCS:

* Heob6X04MMOCTbIO MPaBUILHOTO OMpefesieHNs PUCLUKLUN
(aBMUHUCTPATUBHOW, XO3AWCTBEHHOW WM TPaXaHCKOW) crnopa, Ko-
TOPbIi MOXET BO3HUKHYTb MeXAy CyObeKTOM Mny6/MUYHON afMUHK-
CTpaLun 1 YacTHbIM NNLOM;

* CYLLeCTBOBAHMEM pa3/INYHbIX PEXMMOB OTBETCTBEHHOCTU
Cy6beKTOB Ny6NNYHOW agMUHUCTpaLun. IMocnegHne MOryT HecTu Ma-
TepuanbHyl OTBETCTBEHHOCTb 3a Bpef, NPUYMUHEHHbIA YaCTHbLIM /K-
LaMm, UM B COOTBETCTBMM C MONOXKEHMAMMU [pax[aHCKOro Kojekca
YKpauHbl, WX Ha OCHOBaHWM HOPM aAMUHUCTPATUBHOIO MNpaBa;

* BO3MOXHOCTbIO CYOBEKTOB My6/MYHON afMUHWUCTpaLUK 3a-
K/o4aTh Kak 4YaCTHOMNPaBOBbIe, TaK W a[MUHUCTPATUBHbIE JOT0BOPbI,
nocnefHue, K CroBy, Kak pa3 v pa3pabarbiBalOTCA C y4eTOM HOPM
aflMVHNCTPaTMUBHOIO NpaBa;

* Heob6XOAMMOCTbIO MPOBeLEHNA KnacCuukalmm HoOpM npasa.
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Ha cerogHs B YKpavHCKOW NpaBOBOM HayKe OTCYTCTBYeT Teopus
pasrpaHuyeHns HoOpM Ny6/MYHOro (a4MUHUCTPATUBHOIO) U YaCTHOIO
npa.a, afjlekBaTHasa NOTPeOHOCTAM MPaKTUKX NPaBoONpUMeEHeHNs. 3T
CBf3aHO, Mpex/je Bcero, ¢ 0CO6EHHOCTAMMN UCTOPUYECKOrO pasBUTmA
0TeYeCTBEHHOI MPaBOBOM TEOPUM, KOTOPas BO MHOTMX acrekrax cTa-
Na nNpaBoONpeeMHULIEli COBETCKOM NMPaBOBOI AOKTPUHbLI. B coBeTckoe
BpeMs pa3fiefieHne npaBa Ha YacTHOe W Ny6nn4yHoel ¢ oaHOl cTopo-
Hbl, He NPU3HABa/OCb Ha OPULMANLHOM YPOBHE, a C ApYroi - 6b110
HEHY>XXHbIM B CBA3M C otcytcTBMem B CCCP cneumannsmpoBaHHbIX
CYy[AO0B, nepej KOTOPbIMW, COOTBETCTBEHHO, He CTOosA/1a 3afaya NnpoBo-
AUTb pasrpaHnYeHue NpaBoBbIX CMOPOB, UCXOAA M3 UX NPaBOBON Npu-
pofbl.

MpaBaa, B TeYeHUe MocCnefHUX LeCATUNETUIA 6bIN0 cAenaHo He-
CKOJIbKO MOMbITOK U3YyYUTb TEOPWUW pasrpaHuyveHns nyo6nnyHoOro u
yacTHoro npaea (pasobpaTtbca B UX cyTn)2 OfHaKO, UCXOAS W3 TOrO,
4TO NPEeSNOXKEHHbIE OTEYECTBEHHLIMM YUYEHbIMU NOAXOAbI He NPOLL/IN
NPOBEPKY NPaKTUKON Cy[0NPON3BOACTBA, X LLEHHOCTb OKa3asiacb He-
3HaunTeNbHOW. Hanpumep, aBTOpbl OJHON U3 TaKNX TEOPUIi YTBEPX-
[aloT, YTO OTHOLWUEHMS, BO3HUKalOLWME Mexnay rocygapctsom (opra-
HOM UCMNOJIHUTENbLHOW BNacTu) M rpaxgaHWHOM, ciefyeT Bcerga pac-
cmMaTpuBaTb Kak agMUHUCTPATUBHO-MPaBOBbIe. Takoi BbIBOA, Ha HaLll
B3rNnsf4, ABAAeTCA OWMOGOYHbIM, MOCKONbKY OpraH MCMNOMHWUTENbHON
BN1aCTW MOXET [eliCTBOBaTb M KaK CyObeKT YacTHOro npaea, a, ciefo-
BaTe/IbHO, B TAKOM C/ly4ae OTHOLUEHUS MEXAY HUM U rpaxAaHUHOM
6yayT YacTHoONpaBoBbIMUK. Mpn pasrpaHUYeHUNn agMUHUCTPATUBHOIO
M YaCTHOrO MpaBa Masionosie3HbIM 0Ka3anca U MeToj NpaBoBOro pery-
NMPOBaHUS, NMOCKONbKY BO MHOMMX C/lyyasix HOPMbl YacTHOro npasa
MOTyT cofiepXaTb MMMNepaTBHbLIE NOSTOXKEHUS.

YuutbiBas 310, LenecoobpasHee OPMEHTUPOBATLCA Ha LOCTMXKeE-
HWS eBPOMENCKON NpaBOBOM HayKu. [MOACHUM CBOK TOYKY 3pEHUS.

1 BaHuyk O. /1. My6TuHe | NpuBaTHe NpaBo: jCTOP1S YKPALICbKMX BYEHb Ta Cy4acHHTh.
Kwuis: KoHyc-HO, 2008. C. 134-144.

2 BwukKoHaBYa Bniafa lagmiutoTpatBHe npaso / 3a 3ar. pef. B. b. ABep’aHoBa. KuUTB: 1H
tOpe, 2002. C. 78-82; CkakyH O. ®. Teopls fep>kaBu \ npaBa: LWAPYYHUK / nep. 3 poc.
XapetB: KoHcym, 2001. C. 242-244.

44



TABA 1.AgMUHUCTpaTUBHOE NpPaBo..

Hanpumep, B MNepmaHuy npobnema pasrpaHUYeHns agMUHUCTPATUB-
HOro 1 YaCTHOro npasa M3y4yaeTcs ewle ¢ KoHua X1X B., a rnasHoe, Ha
CEroOAHSLHNIA AeHb NOMyYnna NOHOe pPeLleHue.

MprMHMMas BO BHUMaHMe HapaboTKW eBPOMeCKMX y4YeHblX-npa-
BOBEAOBL MOXHO NPeAnoXNUTb OTEYECTBEHHbIM HOpPUCTaM-NpaKTUKam
MCNONb30BaTb TPU TEOPUWN pasrpaHUYeHnsa Ny6aNYHOro (agMUHM-
CTPaTUBHOIO0) M YacTHOro npasa. HemeLKne Konnern peKoMeHAyT
NPUMEHATb K KaXXJOMY KOHKPETHOMY C/ly4aro, N0 BO3MOXXHOCTU, BCe
TPV OAHOBPEMEHHO, YTO MO3BOMUT cAenaTb 60/ee NpaBU/bHbIA (TOY-
Hblli) BbIBO/J O NPaBOBOW MPUPOAE TEX UIN MHbIX OTHOLUEHWIA.

14. B 4em COCTOMUT CyTb Teopuu cybopamHaLmnu
(Teopuu BacTU-NMoAYNHEHNSA)?

Teopus cybopanHaLmMm UCNonb3yeTcs, Npexze BCEro, B Cnyyasx,
Korfga HeobxoAMMO YCTaHOBWUTbL MPaBOBYK MpuUpoay AelcTBUMil ny-
6/1MYHON agMUHUCTPaLUN MK NPaBOBOrO Cropa, BO3HMKLLETO MeXAy
4aCTHbIM NMLOM WU CYOBLEKTOM MNYO6AMYHON agMWHMCTpayun. Ons
KnaccugukaymMy HOpM npasa OHa He NOAXOAMUT.

PaccmaTpuBaemas Teopusi OpUeHTUpYyeTca Ha (npaBo) OTHOLUe-
HWSA, BO3HMUKAIOWME MEXAY WX YYaCTHUKaMW, NO3TOMY (haKTUYeCKM
NpYMeHUMa MW b TOrga, Korgaa rocyfapcteo (opraH) M YacTHOe MU0
NPOTUBOCTOAT APYT APYrY.

Takum o6pa3om, ecnv Mexgy CyObeKToM My6nnyYyHONn afMUHM-
cTpauuy 1 YacTHbIM /INLOM BO3HUKAKOT OTHOLIEHMWSA BNACTU-NOLYMHE-
HWA, TO COOTBETCTBYHOLWME AENCTBUSA MYyO6ANYHON agMUHUCTPaLUM
NN aAMUHUCTPATUBHbIE aKTbl, KacaroLwmecs aTUX OTHOLLEHWIA, 6yayT
UMeTb Ny6/MYHO-NPaBOBYO NpuUpoay W3n0XeHHOe B paBHOWM cTene-
HM KacaeTcsi U NpaBOBbIX CMOPOB, BbITEKAOLLNX M3 3TUX OTHOLUEHWA.
OpfHako gencTens Ny6MYHON afMUHUCTPALUKN NN afMUHUCTPATUB-
Hble aKkTbl NPMOGpeTaldT YacTHOMPABOBYI MPUPOAY B TOM Ciyuae,

1 Detterbeck S. Allgemeines Verwaltungsrecht mit Verwaltungsprozessreccht. Miunchen:
Verlag C. H. Beck, 2006. 612 s.; Maurer H. Allgemeines Verwaltungsrecht. Miinchen:
Verlag C. H. Beck, 2004. 853 s.
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Korga mMexay CyGbeKTOM My6/MYHON aiMUHUCTPaLUM U TPaXKAaHU-
HOM BO3HWKAKT OTHOLWIEHMS, B KOTOPbIX OHW B3aMMOAENCTBYIOT Kak
paBHO3HauHble CYyObLEKTHI.

Mpumepbl

1. COoTpyAgHUK MONMLMWN MPUKa3blBaeT BOAUTENO TPaHCNOPT-
HOF0 CpeAcTBa OCTAHOBUTLCA. Mexay COTPYAHWKOM MOAMLUK U
BOAUTENIEM BO3HMKAlOT OTHOLIEHMS BAACTU-MOAYMHEeHNs. Tpebo-
BaHMe 06 0CTAHOBKe TPAHCMOPTHOrO CpeAcTBa ABAAETCA Ny6Auny-
HO-NpaBoBON (a4MWHUCTPATUBHOR) MepPOIA.

2. OpraH (uckanbHO cnyx6bl YKpanHbl TPeOYeT OT Hanoro-
nnaTenblinKa yCTPaHEHNS BbISIBJEHHbIX HapyLIEHW Hanorosoro
3aKoHofaTenbCTBa. B JaHHOM cryyae TakXe MMEKT MecTo OTHO-
LIEHWS BNACTU-MOAUYNHEHNSA, B CBA3M 3TUM Ha3BaHHOE Bbllle Tpe-
6oBaHMe nMeeT Ny6MUYHO-MPaBOBYO (ALMUHUCTPATUBHYIO) Npu-
poay.

C0O0TBETCTBEHHO, MYy6AMYHO-MPaBOBbIMY (AAMUHUCTPATUBHbI-
mu) 6yLyT M NpaBOBble CMOpPbl, BbiTeKaloliMe W3 Ha3BaHHbIX
BbILLE OTHOLLIEHWIA.

BmecTe ¢ Tem cnegyet 06paTtuTb BHMMaHME U Ha TOT (PaKT, 4TO
CYObEKT NYOAUYHOW agMUHMCTPALUN MOXET ObiTb YYaCTHUKOM
ny6AMYHO-NPaBOBbIX (a4MWUHUCTPATUBHbLIX) OTHOLUEHWI fJaxe npu
OTCYTCTBUM MEXAY HVWM M YaCTHbIM MLOM OTHOLLEHWI BNacTu-noj-
YnHeHunal

Mpumepbl

1. MpepocTaBfieHWe YacTHOMY ULy cy6cuamMm Ha BO3MelLLe-
HMEe Pacxo4o0B Ha ONMaTy XWAULHO-KOMMYHa/bHbIX YCAYT.

2. 3akn4eHne mMexpay CyobekToM ny6anyHOin agMUHUCTpa-
UMM 1 YaCTHLIM NNLOM aAMUHUCTPATUBHOIO AOr0OBOpA.

1 Detterbeck S. Allgemeines Verwaltungsrecht mit Verwaltungsprozessrecht. Minchen:
Verlag C. H. Beck, 2006. S.12.



NABA 1.AgMuHMCTpaTMBHOE NpaBo..

N3noXKeHHOe CBMAETENbCTBYET O TOM, YTO AlaHHas TeOpusi He AB-
NsieTCH COBEPLUEHHOW M MOXeT 6biTb MCMNONb30BaHA [aneko He BO
BCEX CNyyvasXx, 4To 1 06ycnaBnvMBaeT HEO6X0AMMOCTb K TeM WN WHbIM
NPaBOOTHOLLUEHNSM MPUMEHATb OAHOBPEMEHHO pa3/iMyHble TEOpPUM
pasrpaHnyYeHus.

15. KakoBbl OCHOBHbIE MOJIOXKEHUS
cneunanbHO-NPaBoBoO Teopun?

naBHas naes faHHOW Teopuu CBOAMTCHA K TOMY, YTO HOpMa CYu-
TaeTcsa Ny6An4YHO-NpaBoBOM (HOPMOWN aAMWUHWUCTPATUBHOIO Mpasa) B
TOM Cny4ae, €Cm oHa (Mpu NOObLIX YCOBUAX ee MPUMEHEHNA) YyNnon-
HOMO4YMBaeT UAN 06A3bIBAET UCKIKOUUTENbHO Cy6beKTa My6/MYHOA
agMUHUCTpaLUN K OnpeaeneHHOMY [AeACTBUIO WM pelleHuUto. Bcee
OCTa/lbHble HOPMbl CYMTAKOTCA YAaCTHOMPABOBbLIMU. ITO 03HAYAET, YTO
€CTb HOPMbI, perynupytowme aesTeNbHOCTb UCKNHUYNTENLHO Ny6any-
HOW agMuHucTpaumm (Ny6anyHble), a eCTb HOPMbI, KOTOpPblE COAep-
Xart npeanucaHns Ans 4acTHbIX NnL (YacTHbIE).

CneunanbHO-NpaBoBas TeOpMsa UCNOb3YETCA NPENMYLLECTBEHHO
ANA pasrpaHuyeHns ny6/MYHO-NPaBoOBbIX (84MWUHUCTPATUBHbBIX) W
4aCTHOMpPaBOBbIX CMOPOB.

MprMMeHeHWe JaHHOM Teopun NPOXOAUT B BA JIOTMYECKN CBA3AH-
HbIX 3Tana: cHavyana Heo6Xo0AMMO YCTaHOBUTb, Kakue MMEHHO npaBo-
Bble MpeAnucaHna ABNAIOTCA 0OBLEKTOM MPaBOBOro cropa. M Tonbko
nocne 3TOro MOXKHO BbISCHATb, ABAAKOTCA M OHW My6/UYHO-NPaBO-
BbIMU (aAMUHUCTPATUBHBLIMW) UM YACTHOMNPaBOBbIMUL

Mpumepsbl

1 MecTHas rocyfapcTBeHHasa afMUHMUCTpauUusa MNOKynaert y
YyacTHOro npegnpuHumatens M. WapuKoBble PYUYKU 418 Cyxeb-
HbIX HYXZ. MOCKONbKY 3TW PYyYKW MI0X0 NULIYT U GbICTPO BbIXO-
AAT U3 CTPOA, afjMUHUCTpauUnsd OTKasblBaeTcA OnaavymMBaTtb Mo-

1 Detterbeck S. Allgemeines Verwaltungsrecht mit Verwaltungsprozessrecht. Miinchen:
Verlag C. H. Beck, 2006. S. 13-14.
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CMIeIHI0I0 NapTUIO, MOJMIYYEHHYIO OT YaCTHOro MpejnpuHuUmaTens
M., KoTOpbIil, B CBOK OYepefb, TpebyeT onnatbl ToBapa. Kakoli
cnop (ny6an4HO-NPaBOBON (aAMUHUCTPATMBHBIA) WAN YaCTHO-
NpaBOBOiA) MMEET MEeCTO B JaHHOM Ciy4ae?

2. OpraH MeCTHOro camMOynpaBfieHUs, BbINOMHAA PYHKLUL
COBCTBEHHMKA 3EMJIM, paccMaTpuBaeT 3asaB/IeHNa YacTHbIX 1L, 0
BblAE/IEHNM VMM B MOMb30BaHWE 3eMe/lbHbIX Y4acTKOB Ans cob-
CTBEHHbIX HYXA. MpuHUMas peLueHne No 3asABAEHUIO TPaX4aHu-
Ha K., opraH MecTHOro camoynpas/fieHUs 0TKa3an eMmy B Bblfene-
HUX 3eMeNIbHOr0 yvacTka. [paxgaHuH K. xoyeT o06)anoBaTb
0TKa3 B cyA. Kakoit cnop (ny6anyHo-npaBoBol (agMUHUCTPaTUB-
HbI) WM YaCTHONPABOBOW) MMEET MeCTO B JaHHOM Cfyvae?

B cnyyae c LWapnKOBbIMK pyYyKamn B NepBYyH oyepedb Heobxoau-
MO onpeAennTb MpaBOBble MNpeAnucaHuns, ABNAKOLLMECA 06BLEKTOM
cnopa (mepBblii  3Tan). TakOBbIMWM €eCTb MOJIOXKEHUSA CTa-
Telh 655, 691, 692 N'pakaaHCKOro Kojekca Y KpanHbil B COOTBETCTBUM
C HAMW MOXHO YCTaHOBWTb, 0653aHa M MECTHad rocyAapCTBEHHas
aAMUHUCTPaLKUS onnaTUTb NOJIHYIO CTOMMOCTL TOBapa. TO/bKO nocrne
3TOr0 MOXHO YCTaHOBWTb, WMAET /M pedyb O Ny6/NYHO-NPABOBbLIX
(aAMUHMUCTPATUBHBIX) UM YaCTHOMPABOBbLIX MpeAnncaHnsax (BTOPOIN
atan). B gaHHOM cnyyvae 'paKAaHCKWUA KOAEKC YKpauHbl 063bliBaeT
MECTHYK TrOCy[apCTBEHHYI0 afMUHUCTpaLMIo, KoTopas sBNseTcs
CYOBLEKTOM NY6ANYHOR aMUHUCTPAL MK, ONNaTUTb CTOMMOCTb LLIapU-
KOBbIX py4yek. CornacHo ykasaHHbIM CTaTtbaM [MpaXkAaHCKOro Kofekca
YKpavHbl, B JaHHOM W MOJOO6HbLIX cny4vasX, 0653aHHOCTM B paBHOM
CTeneHN BO3MaratdTCA Ha BCEX YYaCTHWKOB MPaBOOTHOLLEHWIA, a He
TOMbKO Ha cybbekTa NyO6AMYHON agMUHUCTpaUUKU. YuuTbiBas 3To,
cTaTbyu 655, 691, 692 MpaxgaHCKOro KOAeKca YKpauHbl Mo CBOeR npa-
BOBOW NMpMpoje ABNAKTCA YaCTHOMNPaBOBbIMU, NMOCKObKY OHM 0643bl-
BalOT K onpejeneHHOMY [eiACTBMIO N060ro yyacTHMKa nogo6HOro
NPaBOOTHOLLIEHMS, & He UCKIKUYNTENIbHO CyObeKTa Ny6MUYHON aaMm-
HucTpaumn. CnefoBatenbHO, B JaHHOM Cly4yae peyb UAET O YacCTHO-
npaBoBOM CrOpe.

1 BegomocTu BepxoBHo! Pagn Ykpa'wun. 2003. Ne 40-44. Cr. 356.
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MTABA 1.AgMUHMUCTpaATUBHOE NPaBo..

B cuTyaumu c 3emesibHbIM Y4aCTKOM 0OBLEKTOM NMpPaBOBOro criopa
ABNAOTCA HOPMbI, 3aKpeneHHble B M. 34 4. 1cr. 26 3aKOHa YKpauHbl
«O MeCTHOM camoynpasfieHUn B YKpamHe»1lu cratbax 12, 122 3e-
MENbHOro Kojekca YKpauHbi2 CorfiacHo 3TMM HOpMam MpaBoOM Ha
NPUHATUE PELLEHNA O Bbl4eNeHUM 3eMeflbHOro yyacTka HafdefieH uc-
KNHOUNTENbHO OpraH MecTHOro camoynpasfieHnUs. HUKTO UHOM, Kpome
[JaHHOro cyobeKkTa, He YNoJIHOMOYEH Ha peLleHune 3Toro sonpoca. Ta-
KMM 06pa3oMm, NPaBOOTHOLLEHWNS ABNAKOTCA aMUHNUCTPaATUBHO-NPABO-
BbIMUW, TaK KaK OHM BbITEKaOT U3 HOPM, YNOSIHOMOYMBAIOLLUX K Onpe-
[LeNneHHOMY peLleHnto UCKIYNTENIbHO opraH MecTHOro camoynpas-
NeHuns.

16. KakoBO cofiepyaHue ABYXCTyneHYaTon Teopum?

B oCHOBY flaHHOI TeOpUK NONOXEH BbIBOA O TOM, YTO Myb6AnYHas
a;MUHUCTPALMA MOXeT BOMNJIOWATb B XMN3Hb My6/IMUYHO-NPaBOBbIE pe-
LIEHNA C NOMOLLbI0O YAaCTHOMPABOBbLIX AEeNCTBUIA, COBEPLUEHME KOTO-
PbIX PErYNNPYeTCA NONOXEHUAMU FPaXKAaHCKOro rnpasa. 3T0 roBopuT
0 CyLLecTBOBaHWM MPaBOOTHOLIEHWIA, B KOTOPbIX UMEHT MeCTO Kak
ny6an4Ho-npaBoBble (aAMUHUCTPATUBHBIE), TaK M YaCTHOMPABOBbIE
3NeMeHTbl. IMEHHO AN18 TakuMx cnydvaeB M paspaboTaHa jaHHas Teo-
pus.

[ByxcTyneHyatas Teopus pasrpaHMyMBaeT onpejeneHHble npa-
BOOTHOLLEHMNS B 3aBUCUMOCTUN OT YPOBHEN MPUHATUA peLleHns:

e MepBblil ypoBeHb (0TBeYaeT Ha BOMPOC, KOTOPbIA COAEPXUT
CNOBO «E€C/IN»): pelleHne cybbekTa NyOAMYHON afMUHUCTpaLUu,
eC/IN OH [JelCTBYET, ABNAETCA My6NNYHO-MPABOBbLIM;

* BTOpPOI ypoBeHb (0TBEYAET Ha BOMPOC «KakK»): BUA W MoBefe-
HVe Ny6IMYHON agMUHUCTPAL MU MOTYT ObiTb NY6ANYHO-MPABOBLIMY
(aAMUHUCTPATUBHBIMU) M YaCTHOMPABOBbLIMU.

1 Buiomocn BepxosHo! Pagn Ykpawmn. 1997. Ne 24. Cr1. 170.
2 Bjpomoem BepxosHo!' Paan Ykpawmn. 2002. Ne 3-4. Cr. 27.
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BmecTe ¢ TeM Hafo NpUHMMATb BO BHUMaHWe, YTO Haln4yme yka-
3aHHOW TeopuM He ABNAETCA CBUAETENbCTBOM TOr0, YTO BO BCEX Mpa-
BOOTHOLLIEHMAX MOXET ObiTb BblAENEHO [Ba YPOBHA - NYO/ANYHbBIA K
4acTHbIN. OTa Teopua He YTBEPXAAeT TakXe W TOro, 4Yto BO BCeX
[BYXYPOBHEBbIX MPaBOOTHOLLIEHUAX BTOPOW YPOBEHb BCerfa 4acTHO-
npaBoBOM (3TO TO/MIbKO BO3MOXHOCTb).

[ByxcTyneHyaTasd Teopus MPUMEHAeTCA MPEeVMYLLECTBEHHO B
ABYX chepax: npefocTasfieHne cy6BeHUMA (cybcuamnin, poTauunin) v
NoNb30BaHMe My6ANYHBIMKU yupexaeHusamun (obbektamu). Paccmo-
TPUM KaXKAYH OTAeNIbHO.

I. MTPEAOCTAB/IEHVE CYEBEHLIN
(CYBCUAN, LOTALWI)

MpaBoBas Npupoja OTHOLLEHWIA, BOSHUKAOLWNX NPy NpeaocTaB-
NeHnn cy6beKTOM NyO6AMYHOA agMUHUCTpaLun cybBeHumMin (cyben-
AW, [OTauuin), 4OBONLHO CMOXHas. B CBA3M C 3TUM BaXHO onpeje-
NNTb NPUPOAY 3TUX OTHOLLEHWI, TO €CTb BbISICHUTb, OHA NY6ANYHO-
npasoBas (a4MWHWUCTPATUBHAA) WM 4YacTHOMPaBOBas, MOCKO/bKY
MMEHHO 3TO 06ycnaBnmBaeT cnocob cyAebHONM 3aWnTbl HapYyLLUEHHbIX
B 3TOl chepe npas (rpaXkKgaHCKWUA UCK MW aiMUHNCTPATUBHbIA UCK).

Mepep TeM, Kak NepeiTy K BONPOCY onpefeneHns Npupoasl, cne-
AyeT NOAYEPKHYTb, YTO HEO6XOAMMO pa3rpaHNYnUTb CYLLEeCTBYHOLLNE
BUAbl CybOBEHUMIA (cybcuanid, AoTaumnii), a npexzne BCEro BbISACHUT,
yeM 0T/IMYatoTCA 6e3B03BpPaTHbIE BbIN/IaTbl M BO3BPaTHbIe BbiMNa-
Thbl.

563803BpaTH ble BblMN/1aTbl

3Tn BbINNaTbl BCerga nNpeaocTaBnsOTCA NyOANYHON agMUHWU-
cTpayueli B ny6/1M4HO-NpaBoBOM (aAMUHUCTPATUBHOM) nopsake. Oc-
HOBaHWeM ABNAETCA MO0 OLHOCTOPOHHWUIA aAMUHUCTPATUBHbIN aKT,
nM60 afMWUHUCTPATMBHbLIA AOrOBOP, KOTOPbIA 3aK1to4vaeTca Mexagy
Ny6AMYHON agMUHMUCTPALLMEN 1 NoNyYaTenem BbinaaTbl.
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Bbinnata npeactasnseT coboi nuwb peannsaynio (npegocrasne-
HWA) CPeACTB, UHaYe roBops, OHa ABAseTCs Ny6/MYHO-NPaBOBLIM (af-
MWHUCTPATMUBHbLIM) AEACTBMEM MYy6ANUYHON agMUHMCTpauUumn. M3no-
YXEHHOe B paBHOM CTeneHW KacaeTcs U Tex Cnyyaes, Korpga Bbinnara
no NOpyyYeHUto Ny6/JMYHON agMUHUCTPaLMM OCYLLEeCTB/IAETCA YacT-
HbIM 6aHKOM, KOTOpbI/ B 3TOW cUTyauuu ABNSETCS NULb CPeACTBOM
nnarexa 1 Ucnonb3yeTcs Ny6NMYHON agMUHUCTPALNEN.

Mcxopa n3 ckazaHHOro, MCK 4acTHOro inua B cgepe npegocTas-
neHns 6e3B03BPATHOI BbiNMaTbl, CBSA3aHHbIA C TpeboBaHWEM O MpU-
HATUW aAMUHUCTPATUBHOIO aKTa WaW 3aK/YeHUs afMUHUCTPaTUB-
HOro A0roBopa, A0/MKeH 6biTb NOAAH B aAMUHUCTPATUBHbLIA cyn. B
PaBHOM CTEMeHW 3TO KacaeTCA W C/lyyaeB, KOrja pelleHue o npepo-
CTaB/IeHUN BbINAaTbl NPUHATO, OAHAKO He peanusyeTcs. TpeboBaHue
0 npoBefeHMN 6e3B03BPATHON BbIMaTbl ABMAETCA NO CBOEW Npupoje
ny6anYyHo-NpaBoBbIM (aAMUHUCTPATUBHBLIM), & pa3 Tak, TO AO/HKHO
ObITb PacCMOTPEHO B Nopsake agMUHUCTPATUBHOIO CyAONPOU3BOA-
CTBa.

Bo3BpaTHbIe BbinnaTbl (3aliMbl)

MpUHUUNUANBHO MHaA CUTyalus CKnajblBaeTcs npu npegocras-
NeHUn Ny6/MMYHON afMUHUCTPauueli BO3BpaTHbIX BbiMnaT (3aimoB).
B aTom cnydyae BO3HMKaeT HeO06X04MMOCTb pasrpaHWYeHus [ABYX
YPOBHE NMPaBOOTHOLLIEHWIA.

Ha nepBom ypoBHe peluaeTca Bonpoc, 6yAeT v npefocraBneHa
BbIN/iarta, KoTopas 3anpallmBaeTcs. PelleHne 0 nNpefoCcTaBleHUn Uu
HenpeAoCTaB/eHUW BbINMAaTbl - 3TO aAMUHUCTPATUBHLINA akT. OTHO-
LeHWs, BO3HMKaOLWWME B JaHHOM C/ly4ae, MOXHO Ha3BaTb 6a30BbIMU.

Ha BTOpOM ypOBHE B COOTBETCTBMM C TpeboBaHUAMUK [paxaaH-
CKOro Kojekca YKpauHbl NPOUCXOAMT 3aK/H0YEHNEe 4acTHOMPaBOBOIo
[0roBopa 3aima Mexay ny6/MyHo agMUHUCTPaLUen n YacTHbIM Nn-
LOM, WX MeXAy YacTHbIM 6aHKOM, YMOSIHOMOYEHHbIM My6/MUYHON
aAMUHWCTpaunei Ha 3aK/oYeHne Takoro 4orosopa, U YacTHbIM Jin-
uom. Takum 06pa3om, Ha BTOPOM YpPOBHE peyb MAeT O npouegype
npeaocTaBneHns 3aimMa u ero peanusauun. 3TU OTHOLIEHUS MOTYT
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OblTb Ha3BaHbl OTHOLUEHUAMW peanu3aumnmn. Mcxoas u3 BbILIEU3NO-
YXEHHOro, OTHOLUEHWA BTOPOro YPOBHA BCerfja UMeKT YacTHOMpaso-
BYIO Npupoay.

WTak, cnop no npefocTasfeHnto (HeOKa3aHUI0) BO3BPATHOW Bbl-
nnatbl (3aima) aBNSeTCA Ny6ANMYHO-NPaBOBbIM (AAMUHUCTPATUBHbBIM),
N B COOTBETCTBUM C NosioXKeHUAMU 4. 1ct. 17 KAC YKpanHbl OH Noja-
CyfeH agMuHUCTpaTnBHomy cygy. Cnop, Kacarwmiica BTOpOro ypos-
HA (BbIMAaTbl 3aiimMa), - 4YaCTHOMPABOBOWM CMOpP, PACCMOTPEHUE KOTO-
pOro AO/XHO OCYLLECTBAATLCA B NMOPALKE FPaXAaHCKOro cyLonpous-
BOACTBA.

I1. MTONBb3OBAHWE MYBNNYHBIMW
YUPEXOEHNAMUN (OB BEKTAMMW)

K KaTeropuu ny6/1nUHbIX yUYpexaeHnin (06beKTOB) OTHOCATCA yu-
pexaeHnsa (06beKTbIl), KOTOpble 06C/TYXMBAKOTCA OpraHaMy MeCcTHOro
camoynpaBfieHUS U MECTHbIMWU OpraHaMu UCMOSIHATENbHON BNacTu
B NYO/IMUYHbIX MHTepecax W Mosb30BaHWe KOTOPbIMU OCYLLLECTBASETCS
Ha OCHOBaHWWM COOTBETCTBYHOLLEro TUTYNa (NONOXEHUs 06 yupexje-
HUW, PacnopsHKeHUs, CMOXMBLLIENCS NPaKTUKKA U TOMY NOLOGHOE).

Hanpumep, ny6nmyHbiMn yupexaeHnammn (06bekTamm) ABNAIOT-
ca: 6acceiiH, myseli, 6ubnnoTeka, AETCKUI caf, rOPOACKOM napk,
Knaaouuie, NpeanpuaTus BOAOCHAOXEHNS U T. M.

Mpn nonb3oBaHUM NY6ANYHBIMUK yupexaeHnamn (06bekTamm), a
TakXKe B paMKax MpaBOBbIX CMOPOB, BO3HUKAKLLIUX MeXAY OpraHom
MEeCTHOro camoynpaBfieHua (OpraHoM WCNOMHWUTENbHOW BNacTun) W
rpaxgaHuHoOM, HeO6XOAMMO pa3nnyaTh [Ba YKa3aHHbIX HUKE YPOBHS.

MepBbI YpPOBEHb KacaeTcs AONycKa rpaxgjaH K Mosb30BaHUI0
ny6anYHbIMK yupexzaeHusamn (o6bekTammn). Bonpoc o cyliecTBoBa-
HUK BOOGLILE NpaBa Ha MNOMb30BaHME NYOANYHBIM yupexaeHnem (06b-
eKTOM) BCerja pellaeTcs B COOTBETCTBMM C HOpMaMu My6AuM4yHOro
(agMUHUCTPaTUBHOTO) NpaBa, KOTOPble COCPeA0TOYEHbI B HOPMATMB-
HO-NpPaBOBbIX akTaxX (MONOXKEHUAX), rapaHTUPYILWNX YaCTHbIM N-
Lam npaBo fOCTyna K ny6/nyHbIM yupexaeHnam (06bekTam).
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Mpumepsbl

1. CornacHo 4. 3 cT. 41 KoHCTUTYUMN YKpauHbl rpaxjaHe
ONs YAOBNETBOPeHWUs CBOMX NOTPe6HOCTEel, MOryT NOAb30BaTbCs
00beKTamMy npaBa roCyfapCTBEHHON U KOMMYHaNbHON CO6CTBEH-
HOCTM1B COOTBETCTBUM C 3aKOHOM.

2. CorpacHo nn. 9 m. «» 4. 1 cT. 32 3aKoHa YKpauHbl «O
MECTHOM CaMOyMpaBfieHNN B YKpauHe» UCMOMHUTE/bHbIE OpraHbl
CeNbCKMX, MNOCENIKOBbIX, FOPOACKMX COBETOB pELUAKT BOMPOC O
npeaoCcTaBieHNN HeCOBEPLUEHHONETHUM, CTYAeHTam, MeHCUOHe-
paMm v WHBaNMAam npasa Ha 6ecrnnaTtHoe 1 IbrOTHOE NoJb30BaHue
06beKTaMU Ky/nbTypbl, (OU3KYNbTYPLI U CriopTa.

NTak, cnopsbl, Kacatowmecs peannsauuy npaea Ha nonb3oBaHue
Ny6NYHBIMK yupexaeHnammn (06bekTamu), 4O/MHKHbI paccMaTpuBaThb-
cA Mo npasuiam agMUHUCTPATMBHOIO CYLOMNPON3BOACTBA.

BTopoli ypoBeHb - 3TO OTHOLUEHUA, CBA3aHHbIE C NO/b30BaHNEM
Ny6nnyHbIMK yupexgeHusmmn (06bekTamm). OHU MOTYyT ObiTb MO0
4aCTHOMPaBOBbIMMW, WU MY6NYHO-NPABOBLIMU, MOCKONbKY CYObEKT
ny6/MYHOM afMUHUCTPaL MM MOXET CaMOCTOATENbHO BbiGMpaTh (hop-
My, B KOTOpOW ByaeT NpoucxofuTb NO0/b30BaHME COOTBETCTBYHOLUM
yupexgeHmem (06bekTom). CTOUT NOMHUTb, YTO NY6ANYHO-NPABOBONA
CTatyc TOro Wan MHOTO0 yupexzeHus (rocyfapCTBeHHOE yUpexeHue,
IOPUANYECKOE NNLO NYOGNNYHOIO npasa U T. [.) eLle He ABnseTcs 6ec-
CMOPHbLIM CBWUAETENbCTBOM TOrO, YTO OTHOLUEHMS, BO3HMKaKOLW Ve B
CBA3U C TAKMM MCMNONb30BaHWeEM, ABNAKOTCA NY6/IUYHO-NPaBOBLIMMA.

[na oTBeTa Ha BONPOC O MPaBOBO MPMpOAe MPaBOOTHOLUEHWIA,
CBA3aHHbIX C MO/MIb30BaHWEM MYBANYHBIM yUpexaeHneMm (06BEKTOM),

1 B kauyecTBe 00BLEKTOB Npasa rocyJapCTBEHHOW WM KOMMYHa/IbHON CO6CTBEHHOCTM,
cornacHo 3akoHy YkpauHbl «O nepegadve 06beKTOB MpaBa rocyAapCTBEHHON U KOMMYHaslb-
HOW cob6cTBEHHOCTM» OT 3 MapTa 1998 . Ne 147/98-BP (Buyomocn BepxoBHOY Paan YkpaYHu.
1998. Ne 34. CT1. 228), MOryT BbICTYNaThb: LLe/IOCTHbIE UMYLLLECTBEHHbIE KOMMJIEKChI Npesnpu-
ATUIA, yUYPeXXAEeHUI, OpraHn3aLnii; HeABXMMOE UMYLLECTBO (34aHNSA, COOPY>KeHWS, B YacT-
HOCTK, MOMeLLeHMA (Nocne BbleNeHNs NX B OTAENbHYI0 YUETHYI0 eAnHULY (MHBEHTapHbIA
06bEKT) Ha OCHOBaHWUW pasfenuTeNbHOro 6anaHca), 06beKTbl He3aBepLUEHHOro CTPOUTE b
CTBa); 06BEKTbI XWUAULLHOFO (DOHAA, 0OLUEXMTUA U Apyrme 06beKTbl couManbHON MHGpa-
CTPYKTYpbI (Y4ebHble 3aBefieHUs, yUpeX[eHNA KynbTypbl, PU3MUHECKON KynbTypbl U CNOPTA,
3[paBooXpaHeHuns, coumanbHOro obecneyeHns, AeTCKme 0340pOBUTENbHbIE nareps) u ap.
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HeobX0ANMO PYKOBOACTBOBATLCA COOTBETCTBYHOLUMU KPUTEPUAMU.
[Mepeuncnum ux.

KpuTepun, KoTopble CBUAETE/ILCTBYIOT 0 NY6/IMYHO-NPaBOBOA
NpupoLe OTHOLUEHWIA, CBA3aHHbLIX C MUCNO/b30BaHWeM My6ANYHOrO
yupexxgeHusa (06bekTa):

* npasu/ia N0Nb30BaHUA yupexaeHnem (06beKTOM) yTBEPXKEHbI
peLeHneM opraHa WCMOMHUTENbHOW BNacTM WAW OpraHa MecTHOro
camoyrnpasieHus;

* B3MMaHWe nnatbl 3a NOJib30BaHWe, KOTOpas HarpaBnseTca B
OHOIKET;

* yKasaHue Ha 3alMTy HapyLIeHHbIX NpaB nyTemM ob6palleHus B
aAMWUHUCTPATUBHbINA CyA.

KpuTepuu, cBNAETENLCTBYHOLLME 0 HAaCTHONPABOBOW NpuUpoje
OTHOLUEHWI, CBA3AHHbLIX C MCMOMb30BaHMEM MY6ANMYHOTO yupexae-
HUs (06beKTA):

* yKasaHve Ha o6Wue npaBuna MoONb30BaHUA Y4YpeXAeHUem
(06beKTOM), onpeeneHHble B rpaX4aHCKOM 3aKOHOAaTe/IbCTBE;

e B3MMaHMe MnaTbl 3a N0Mb30BaHME, KOTOpPasi He NOCTynaeT He-
NocpeACcTBEHHO B OHOMKET;

* YKasaHWe Ha 3aliuTy HapyLleHHbIX MpaB B MOPAAKe rpaxKaaH-
CKOro CyAonpoun3BoACTBa.

17. YTo npepactaBnsieT coboin cuctema
afMUHUCTPATUBHOIO npasa?

AJQMUHUCTPATMBHOE MPaBO SIBASETCH 4Ype3BblYaliHO 06bEMHbIM
Mo COZlePXKaHMI0 NpPaBOBbIM 06pa3oBaHMeM. DTO 3aTPyAHSeT ero no-
HUMaHWe N U3y4yeHue, MOCKONbKY W CTYAeHTbl, U NpaKTUKYytoLime
IOPUCTbI BbIHYXXEHbI OTbICK/BaTb HEOOXOAMMYO UM HOPMY UK MoO-
NOXEHWNE CPEeAM ThICAY HOPULNYECKMX aKTOB. B CBA3M € 3TUM BO3HU-
KaeT HeoOXOAMMOCTb «Pa3/oKeHNs» aAMUHUCTPATUBHOIO npasa Ha
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onpefenieHHble 3M1EMEHTbI, COBOKYMHOCTb KOTOPbIX, COGCTBEHHO, U
obpasyeT cucTemy afMUHUCTPATUBHOIO Mpasa.

Mo MHeHWUIO NpeAcTaBUTENen HayKn Teopun npaea, cucTema fto-
60ii oTpacnn npasa COCTOUT U3 CNeAYHOLLNX 3N1eMEHTOB: HOpMa npa-
Ba, UHCTUTYT npasa, NofoTpac/b npaBa. ECTeCTBEHHO, He UCKIHO-
YeHne 1N af[MUHUCTPaTUBHOE Npaso.

OfHako Heo6X0AMMO OTMETUTb, YTO BblAeNeHNE B pamMKax CMCTe-
Mbl MpaBa TaKUX 3/1eMeHTOB, KaK WHCTUTYT, MOAOTpac/ib M 0Tpac/b
npaBsa ABNSeTCA BeCbMa YCNOBHbIM, NOCKO/IbKY B MPaBOBOW Hayke [0
CUX NOP He ornpefeneHbl YeTKNEe KpUTepUn pasrpaHUyeHns Ha3BaHblX
npaBoBbiX 00pa3oBaHMil. B KauecTBe KpUTEpUA WX pasrpaHUyeHus
MCNONb3yeTCA KaTeropus «06beM NPaBOBOro perynnposaHmsa». Ha-
npUMep, CYUTAETCS, YTO eC/IM HEKas COBOKYMHOCTb HOPM perynupyet
HebOo/bLWOWN KPYr O4HOPOAHbLIX O6LLECTBEHHbIX OTHOLUEHWIA, TO OHa
(cOBOKYMHOCTb) 06pa3yeT MHCTUTYT Npasa. Ecnu e Takas COBOKyM-
HOCTb HOPM SIBNSIETCA 3HAYUTENbHOW N0 CBOEMY 06beMY, TO B TakOM
cnyyae Heo6XOAMMO BECTM peyb yXe 0 nogotpacnv npasa. OfHaKo
yKa3aHHbI KpUTepuil ABNSETCS BeCbMa YCMOBHbIM, MOCKOJIbKY He
[aeT OTBeTa Ha rNaBHbIli BONPOC: KAaKOWM >Xe B KOMMYECTBEHHOM W3-
MepeHUN [O0/MKHA OblTb COBOKYMHOCTb MPaBOBbIX HOPM, 4TOObI ee
MOXHO 6bINI0 Ha3BaTb, CKaXKeM, NOAOTPACc/b0 npasa? /3n0XeHHoe B
paBHOI CTeMeHN KacaeTcs Kak MHCTUTYTa npasa, Tak M 0Tpacnu npa-
Ba.

Tem He MeHee, paccmaTpuBas CUCTeMY aMUHUCTPATUBHOIO Mpa-
Ba, Ha3bIBalOT, KaK MpaBu/o, Takne eé OCHOBHbIE 3/1EMEHTbI:

HOpMa afiMUHUCTPATUBHOIO npasa - NUcaHoe WIn HemnmncaHoe
npasu/io MOBEAEHNA, KOTOPbIM PYKOBOACTBYHOTCS CYyObeKTbl aMUHU-
CTPaTUBHO-MPaBOBbIX OTHOLUEHW;

WHCTUTYT aAMUHUCTPATMBHOIO MnpaBa - COBOKYMHOCTb HOPM
afMVHWUCTPATUBHOIO MpaBa, KoTopas perynvpyer O4HOPOAHble UK
6nu3KMe rpynnbl 06LeCTBEHHbIX OTHOLIEHWI (HanpuMep, WUHCTUTYT
ANCLUNNNHAPHOW OTBETCTBEHHOCTW TOCYLAPCTBEHHbIX CyXaLinx
NN UHCTUTYT MPUHYAUTENIbHOTO UCMNOJSIHEHUSA afMWHUCTPATUBHbBIX
aKToB);
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nofoTpac/b agMUHUCTPATUBHOIO MpasBa - COBOKYMHOCTb WH-
CTUTYTOB M HOPM afMWHWUCTPATMBHOIO MNpaBa, CBA3aHHbIX O0O6LLel
LeNblo HOPUANYECKOTO PErynnpoBaHus (B 4aCTHOCTM, CNy>XeGHOe
npaBo SBNSeTCA NoAoTpacabo Oco6eHHOro agMUHUCTPATUBHOIO MNpa-
Ba. Ero uenb - onpegeneHune topuamyeckoro ctatyca ny6amyHbIx cny-
Xalux 1 nopsfaka ero peannsayun).

AAMUHUCTPATMBHOE NPaBO perynumpyeT yYpesBblyaiiHO pas3Honia-
HOBble 006LLECTBEHHbIE OTHOLLUEHMWS, YTO, COOTBETCTBEHHO, HaTanKu-
BaeT Ha MbIC/lb O TOM, YTO BCE HOPMbl afIMMHUCTPATUBHOrO Npasa
pasHble. DTOT BbIBOA SBNSETCA MPaBWIbHbIM NNLWbL OTYacTW. [eii-
CTBUTENbHO, GONBWNHCTBO HOPM aAMWHMUCTPATUBHOrO npaBa U 06-
pa3oBaHHbIE UMW COBOKYMHOCTU (MHCTUTYTbI, NOAOTPAC/AN) LOBOMLHO
crneyuduyeckne nNo CBOEMY COLEPXKAHUID, YTO 06YCNOB/EHO, NPEXae
BCEro, 0CO6EHHOCTAMW COOTBETCTBYHLMX OOLLECTBEHHbIX OTHOLUE-
HWIA, KOTOPbIE 3TUMW HOPMaMK PerynnpyoTes.

Mpumep

HarnagHo npoAeMOHCTPMPOBaTh CKa3aHHOe Bbllle MOXHO,
yKa3aB pasHuLy B CYLLHOCTW W COAepXaHUN 06LLeCTBEHHbIX OT-
HOLLEHMWI, BO3HMKAIOLLUX B chepe Ny6ANYHOrO ynpasnieHus, ¢ oa-
HON CTOPOHbI, BbICWIMM 06pa3oBaHMEM, a C Apyroi - B 06nactu
X03AMCTBOBaHUA. EcTecTBeHHO, OyfeT OTAnYMe Mexay HOpMamu
aAMUHUCTPATMBHOIO MpaBa, pPeryiupylowmnMm AesaTenbHOCTb
Cy6bEKTOB Ny6/MUHON agMUHUCTPaL MK B Ha3BaHbIX cepax.

OJHaKo He NCK/KOYaeTCa CyLLECTBOBAHME U TaK Ha3blBAEMbIX 0OLLNX
HOPM aAMUHUCTPATUBHOIO NpaBsa, TO eCTb TeX, KOTOPbIE MPUMEHSOTCS
BO BCeX Chepax AeaTeNbHOCTU CyObEKTOB Ny6INYHON afMUHMUCTpaLUN.

Mpumep

Hopmbl afMWHMCTPAaTUBHOIO MpaBsa, yCTaHaBAUBalOLLME Tpe-
60BaHMA K agMWHWUCTPATUBHOMY akTy, ABASKOTCA 06WMMU Ans
no6ol cepbl UM HanpaBNeHWUA AEATE/NbHOCTU CyObLeKToB Mnyo6-
NNYHON aiMUHUCTPALKUK, B KOTOPOI NocnegHne Ux U3gatoT.
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TABA 1. AODMWHWUCTpPaATUBHOE MpaBo..

Takum 06pa3om, BCHO COBOKYMHOCTb HOPM afMUHWUCTPATUBHOIO
npaBa MOXHO pa3fennTb Ha o6Lime 1 ocobeHHble. Ha3BaHHbIe rpyn-
nbl 06pasytoT Ob6Llee agMUHUCTPATMBHOE NpaBo U OcobeHHOe
aagMMHUCTPaTMBHOE NMPaBo COOTBETCTBEHHOL

18. KakoBa cTpykTypa O6Lero afgMmMHUCTPaATUBHOIO
npasa?

O6LLee aAMUHMCTPATNBHOE NPaBO COCTOUT U3 C/IeflyHOLLMX 3/1EMEHTOB:

e VHCTUTYTa NPUHLUMNOB aAMUHUCTPATUBHOIO MNpPaBa;

e VHCTUTYTaA UCTOYHWMKOB aMUHNCTPATMBHOIO MpPaBa;

e VHCTUTYTa CyObLEKTOB NY6ANUYHON agMUHNCTPALNN;

* VHCTUTYTa CYObEKTMBHbIX MYy6/MMYHbIX NPaB YaCTHbIX NNL;

e VHCTUTYTa MHCTPYMEHTOB AeATENbHOCTU NY6NNYHOW aaMUHN-
cTpauum;

e VHCTUTYTa NYGANYHOTO MMYLLECTBA;

* VIHCTMTYTa NPUHYAUTENbHOrO WMCMOMHEHUS afMUHUCTPATUBHbIX
aKTOB;

e VWHCTUTYyTa BHecyAe6GHOW 3aliUTbl MpaB U CBOGOA YaCTHbIX
NNL, HapYLUEHHbIX CY6beKTaMu Ny6MYHOW afiMUHUCTPAL M.

19. N3 Kakmnx anemeHToB cocTonuT OCobeHHoe
aAMUHUCTPATMBHOE MpaBo?

Oc06eHHOe agMUHUCTPATUBHOE MPaBO ABMSETCH CMOXHLIM 06-
pa3oBaHMeM, 06bEAUHSAOLWMM MHOFOUYUCNEHHbIE NOAOTPAcAN afMU-
HWUCTPATMBHOIO NpaBa. OCO6EHHOCTb NMOCNEAHMX 3aK/OYAETCS B TOM,
4TO OHU 3aBUCUMbI OT O6LLEr0 aAMUHUCTPATUBHOIO MpPaBa, NOCKO/b-
Ky 6e3 ero nofioXXeHUiA Nx NpYMeHeHne CTaHOBUTCH HEBO3MOXXHbIM.
Kaxpgas 13 nogoTpacneii perynmpyet nopsfok BbIMONHEHUS Ny6nmny-

1 MogpobHee 0 cMCTeMe aAMUHMUCTPATUBHOrO npasa cMm.: MenbHuk P. C. Cuctema
afMLUIOTPaTUBHONO NpaBa YKpa'lum: MoHorpadus. Xaptos: Bua-Bo XaploB. Hal,. YH-TY BHYTP.
crnpas, 2010.
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TABA 1.AgMUHUCTpaTUBHOE NpPaBo..

CA M YCNOXHAETCA BMECTE C Pa3BUTMEM U YCIOXKHEHMEM 00LLLECTBEHHbIX
OTHOLLEHWiA, KOTOpble perfiaMmeHTUPYTCa HopMaMmn afMUHUCTPATUBHO-
ro npasa. 3710, COGCTBEHHO, N 0OBACHAET BOSHMKHOBEHWE HOBbIX UHCTU-
TYTOB aMUHUCTPATUBHOIO Npasa, UX TpaHC(HopMaLMIO B MOLOTPAc/K, a
MHOT4a 1 B CAMOCTOATe/bHbIE OTPAC/N Mpasa. HbIMK cnoBamu, cuctema
aAMVHUCTPATMBHOIO Npasa He AB/ISAeTCA 3aCTbIBLLUMM 06pa3oBaHVeM, OHa
Haxo4MTCA B COCTOSAHUW TPaHC(HOPMaLMOHHOI0 PasBuUTUs.

HeobxogmMmo 06paTuTb BHUMaHME M Ha TOT (pakT, YTO CUCTEMA
aAMUHUCTPATUBHOrO MpaBa WMeeT [ABa YPOBHA: «6a30Bbli» W
«TeKyWnin»1l B pamkax «6a30BOro» ypoBHS COCPeAOTOYEHbI HOPMbI,
BblpaboTaHHbIE B TeYeHWE BCEro BPeMeHM CyLLeCTBOBaHUA YenoBeye-
CTBa, KOTOpble AEMCTBYIOT HE3aBMCUMO OT KakuX-1nbo U3MeHeHUl 1
BOM/IOLLAKOTCA, MPEXAe BCEro, B NpUHLUMNax rnpasa (B 4acTHOCTK, Ta-
KUX, KaK BepXOBEHCTBO Npasa, CrpaBea/IMBOCTb, PABEHCTBO, MNOCTPO-
eHMe npaBoBOro rocygapcrea). Hopmbl «6a30BOro» ypoBHS Cylue-
CTBYIOT 06bEKTMBHO HE3aBUCMMO OT BOJIN W XeflaHUs 3aKoHoAaaTtens,
OTAENbHbIX NUL, NO3TOMY B pamMKax 3TOro ypoBHfA CUCTema rnpasa
ABNfeTCA 06LEKTUBHBIM 06pa3oBaHnemM. bonee Toro, oH CTaHOBUTCA
OCHOBOW (hOPMUPOBaHUA «TeKyLLero» ypoBHA CUCTEMbl NpaBa, BHYT-
PEHHUIA 06BEM KOTOPOro 3aBMCUT OT MHOMMX (DaKTOPOB: YPOBHA pas-
BUTUA NPaBOCO3HaHWA, (HOPMbl MPaBieHNs, aKTUBHOCTU 3aKOHO[a-
Te/IbHOro npouecca u T. N. 3TO NO3BO/ISAET FOBOPUTL O €ro Cy6bek-
TUBHbIX XapaKTepuctnkax. B ngeane Ha3BaHHbIe YPOBHU CUCTEMBI
afl]MMHNCTPaTMBHOIO NpaBa A0/MKHbI COrNacoBbiBaTLCA MeXAY COOOW,
npecnefosatb OfHY LeNb - AOCTMXEHMe cbanaHCUpPOBAHHOIO U CO-
rnacoBaHHOro C NOTPE6HOCTAMM OTAENbHOW IMYHOCTK, 06LLecTBa K
rocyfapcrsa perynnpoBaHus OOLLECTBEHHbIX OTHOLUEHWIA. Pa3pbiB
MeXay «06a3oBbIM» U «TEKYLWMM» YPOBHSAMW MPUBOAWUT, COOTBET-
CTBEHHO, K BO3HVWKHOBEHMIO MPOTMBOPEUNIA MeXAY NpPaBOM W 3aKo-
HOM, LeCTPYKTUBHbIM NpoLeccam BHYTPU CUCTEMbI Mpasa.

CerogHs B cucteme O6LLero agMMHUCTPATUBHOIO MpaBa OTeYe-
CTBEHHbIMW YYeHbIMUW, CPEAUN NPOYEro, BblAENAKTCA U aHAIM3NPYIOT-

1 MenbHukK P. C. LLLo po3ywiTu rug Kateropleto «cuctema npasax»? // JigMnncTpaTusHe
npaso lnpouec. 2012. Ne 1(1). C. 10-16.
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HOM afMUHUCTPauueid oTAENbHONW NY6MNYHON (YHKUWUW, NpeaycMo-
TPEHHO 3akoHOM. [MepeyeHb nofgoTpacneid, cocTasnaWwmx OcobeH-
HOe aflMUHUCTPATUBHOE NpPaBo, ABNAETCA OTKPbITbIM. COOTBETCTBEH-
HO, C YBE/IMYEHNEM KO/IMYECTBA PYHKLMNIA NyO6NNYHOM aMUHMUCTPaL MK
Oy[eT MeHATLCS W uncno nogoTpacnein Oco6eHHOro afMUHUCTPATUB-
HOro npasa, TO eCTb NOSABATCS HOBbIE.

Mpumep

AKTUBHOE pa3BuTUe TeNIEKOMMYHUKALUOHHBIX TEXHONOIMIA (MO-
6unbHas M CNyTHUKOBAs CBA3b, VIHTEpHeT U T. 4.) BbI3Bano Heob-
XOAMMOCTb NMPUHATUA Ha rocyLapCTBEHHOM YPOBHE HOPM, C MOMO-
Wb KOTOPbIX OCYLLECTBNSETCA perynnpoBaHne OTHOLUEHWIA,
BO3HMKAIOLWMX B 3TUX chepax. COOTBETCTBEHHO, MpPaBOBble HOP-
Mbl, 06bEANHEHHbIE B paMKaX TeJIeKOMMYHUKaLUOHHOIO npasa, -
ofiHa 13 nogoTpacneii OCO6EHHOro aAMUHUCTPATUBHOIO Npasa.

Ocob6eHHOe afMWHUCTPATUBHOE MPaBO COCTOUT U3 CNeAyHLINX
anemMeHTOB (MogoTpacnei):

* aAMUHUCTPATMBHO-X03ACTBEHHOE MPaBo;

* MYHUUMUNANbHOE NPaBo;

* MOAULenCcKoe Mpaso;

* cNyXebHoe npaso;

* (DMHAHCOBOE Mpaso;

* aAMWHUCTPATUBHO-AENNKTHOE MPaBo;

* MWUrpauMoHHOe Npaso;

* rpafocTpouTesibHOe Npa.o;

e TpaHCNOPTHOE MpaBo;

e TeNeKOMMYHMWKaLNOHHOEe MpaBo;

¢ aTOMHOE MpaBo;

* MpaBo couuanbHOro obecneyeHms;

e MpaBO OXpaHbl OKPYXXatoLe NPpUPOAHON cpedbl U T. 4.

20. KakoBbl COBpeMeHHble TEHAEHLIMN Pa3sBUTUA
CUCTEMbI a4MUHUCTPATUBHOIO Npasa?

Cuctema afiMMHUCTPATUBHOIO Npasa NpeLcTaBnseT co60i NpaBoBoe
06pa3oBaHue, NpMobbIBatOLLEe B MOCTOAHHOM [BMXeHun. OHa pa3BMBaeT-
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TABA 1. AgMUHUCTpaTUBHOE NPaso..

CA M YC/IOXHSAETCA BMECTE C Pa3sBUTUEM U YCIOXKHEHUEM 06LLLECTBEHHbIX
OTHOLUEHWIA, KOTOPble PerfiaMeHTUPYTCa HOPMaMu agMUHUCTPaTUBHO-
ro npaea. 310, CO6CTBEHHO, N 0O BACHAET BO3HUKHOBEHWNE HOBbIX NHCTU-
TYTOB aAMWHMCTPATUBHOIO MpaBa, MX TpaHChopMaLuio B NOA0Tpac/u, a
MHOT @ U B CaMOCTOATE/IbHbIE OTPac/u npasa. MHbIMK cnoBaMu, cuctema
afIMUHNCTPaTUBHOrO Npasa He ABMSETCA 3aCTbIBLUMM 06pa30BaHNEM, OHa
Haxo4MTCA B COCTOSHUM TPaHCHOPMaLMOHHOIO PasBUTUS.

Heobxoanmo 06paTUTb BHMMaHWe WM Ha TOT (hakT, YTO cuUCTeMa
aAMVWHUCTPATUBHOIO nMpaBa MMeeT [Ba YPOBHA: «06a30Bblli» 1
«TeKyLWnit»1 B pamKax «6a30BOro» ypoBHS COCPeAOTOYEHbI HOPMbI,
Bblpab0TaHHbIE B TEUEHME BCEr0 BPEMEHW CYLLECTBOBaHMSA YenioBeye-
CTBa, KOTOpble AENCTBYHOT HE3aBUCMMO OT KaKMUX-IM60 M3MEHEHWI 1
BOM/IOLLAt0TCA, MpeXx[e BCEro, B NpuHUMNax npasa (B 4aCTHOCTU, Ta-
KMX, KaK BEpXOBEHCTBO MpaBa, CnpaBef/MBOCTb, PaBEHCTBO, MOCTPO-
eHVe MnpaBoBOro rocygapcrea). Hopmbl «6a30BOro» ypoBHA Cylle-
CTBYIOT 06bEKTUMBHO HE3aBUMCUMMO OT BOSIM U XXeflaHWA 3aKoHoAaTens,
OTAENbHbIX MUY, MO3TOMY B pamMKax 3TOro YpOBHA cuCTeMa npasa
ABNAeTCA 06bEKTUBHbIM 06pa3oBaHMeM. bonee Toro, OH CTaHOBUTCS
OCHOBOW (hOPMUPOBAHUA «TEKYLLEro» YPOBHA CUCTEMbI NpaBa, BHYT-
PEHHUI 06BEM KOTOPOro 3aBUCUT OT MHOTUX (DaKTOPOB: YPOBHS pas-
BUTUA MpaBOCO3HaHWA, (DOPMbl NpasfeHns, aKTUBHOCTU 3aKOHOpAa-
Te/IbHOro npouecca U T. N. 3TO NO3BONSAET FOBOPUTL O €ro Cyb6beK-
TUBHbIX XapaKTepucTtnkax. B njeane Ha3BaHHbIe YPOBHU CUCTEMBI
aAMUHNCTPATUBHOIO Mpasa A0/XHbl COrNacoBbIBATLCA MeXAy Co60i,
npecnefosatb OAHY LeSib - LOCTMXKeHWe c6anaHCMpPOBAHHOIO U CO-
rNacoBaHHOr0 C NOTPEOGHOCTAMMU OTAENbHOM IMYHOCTKM, 06LLecTBa K
rocyfapcrea perynimpoBaHus 0OLWECTBEHHbIX OTHOWEHWW. Pa3pbiB
MeXay «6a30BbIM» U «TeKYLWUM» YPOBHAMU MPUBOAUT, COOTBET-
CTBEHHO, K BO3HUKHOBEHWIO MPOTUBOPEYUiA MeXAy NpaBoM U 3aKo-
HOM, AeCTPYKTUBHbLIM NpoLeccam BHYTPW CUCTEMbI Mpasa.

CerogHs B cucteme OO6LWero agMMHUCTPATUBHOIO MNpaea OTeYe-
CTBEHHbLIMWN YYEHbIMMW, CPEAN NPOYEro, BblAENAKTCA U aHAIU3UPYIOT-

1 MenbHuK P. C. Lo po3symnu rng kateropleto «cuctema npasa»? // AMILIOTPaTUBHE
npaso 1npouec. 2012. Ne 1(1). C. 10-16.
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CA UHCTUTYTbI rOCyapCTBEHHOMN CNYX6bl, afMUHUCTPATUBHOM OTBET-
CTBEHHOCTU U afMUHUCTPATUBHOW HOCTULMMW, KOTOPble MEpPeXunBaroT
nepmog TpaHC(HOPMaLNOHHbIX U3MEHEHWUIA U CTaHOBNEHUS KakK CaMo-
CTOATE/IbHbIE OTpacnn (NOAOTPAC/N) YKPaMHCKOro npasa. Takoi Bbl-
BOZ MOXHO cfieflaTb KakK UCX0AA M3 aHa/im3a 0CO6eHHOCTEN UX UCTO-
PUYECKOro pasBuTUS 1 CPaBHEHUS MOCNeLHMX C COOTBETCTBYHOLLUMN
3apy6eXKHbIMM MHCTUTYTaMu, TakK 1 MOCPeLCTBOM OTBETa Ha BONPOC O
COrfiaCoBaHHOCTU 3TUX WHCTUTYTOB C HasHa4YeHWEeM W 3ajayvyamu Co-
BPEMEHHOI0 YKPavHCKOro agMWHMUCTPATMBHOrO npasa’, YTo 0613a-
TENbHO [AO0/IKHO Y4YUTbIBATLCA MPU MOCTPOEHUA CUCTEMbI OTpaciu
npasa. VIHbIMK CN10BaMK, Ha CEerofHAWHNI jeHb CYLLECTBYHOT BCE He-
06X0fMMble MPeanoCbINKK A1 TOro, YTobbl Ha3BaHble WHCTUTYTHI
Oblnv BbIBefeHbl 3a pamku OO6LWero agMMHUCTPATUBHOIO Mpasa,
TpaHC(OPMUPOBAHbI B MOLOTPAC/M NpaBa M BKIKOYEHbl B CUCTEMY
OC06eHHOro afiMMHUCTPATUBHOrO Mpasa.

AbcontoTHo npasbl A. T. Komstok 1 W. C. I'puleHKo, yTBepXaas,
4TO TEHAEHUMA K NOSABMEHUIO B Npejenax aiMUHUCTPATUBHOIO npasa
HOBbIX OTpacnei (nmogoTpacneit) Hanbonee BCEro COOTBETCTBYET CTa-
TyCy afMUHWUCTPATUBHOIO NpaBa Kak (yHAaMeHTasbHOW 0Tpac/iv B
cucTeme yKpavHCcKoro npasa2 CnefosatensHo, B npegenax OcobeH-
HOr0 agMWHUCTPATUBHOIO MNpaBa MOXHO [LOCTUYbL HEeo6XoAMMOoro
YPOBHSA AudhepeHLMaLnmn Mexay onpeaenieHHbIMU rpynnamu agmu-
HUCTPATMBHO-NPABOBbIX HOPM, YTO, B CBOKO 0Yepefb, NO3BO/IUT HANTK
peLleHne paga BaXXHbIX 3afa4y. 3TO KacaeTcs, B NepBy0 oyepelb, KOH-
KpeTu3auum 1 npoeccnoHanbHOM HanpasieHHOCTY NpaBOTBOPYEC-
KO/ [esTeNbHOCTU B 3aBUCUMOCTM OT OCOBEHHOCTeW OTAeNbHbIX BU-
[0B aAMUHUCTPATUBHO-NPABOBbLIX OTHOLUEHWIA; YNyulleHns npodgec-
CYOHaNM3Ma B cpepe NpaBonpUMeHEHNA; NOBbILLIEHNA 3PPEKTUBHOCTH
N3yYeHns oTheNbHbIX nogoTpacneil OCO6eHHOro agMUHUCTPATUBHO-
ro npasa. icxoaa us atoro, NepBooYepesHbIM 3aaHNeM HayKu agmu-

MenbHuK P. C. OHOBNEHHA CUCTEMW aAMNMCTPaTUBMOrO Npasa YKpawu -- Bumora
cborofeHHs // Mpasosa whopmatmka. 2007. Ne 3(15). C. 52-56.
2 Komsok A. T., TpuyeHko 1. C. [Oesto npobnemu npegmera Ta CUCTEMU
aamblcTpatnsHoro npasa // BoHUK OfecbiCOro MHCTUTYTY BHYTpuwnx cnpas. 2004. Ne 4.
C. 77-80.
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MABA 1. ADMUHUCTpaTMBHOE Npaso,.

HUCTPATMBHOIO NpaBa ABNAETCH Aa/bHelLlee 1ccnefoBaHMe U NOUCK
KpuTepreB anddepeHuymnaunm nogoTpacneii OCO6EHHOro agMuUHU-
CTPaTMBHOIO Mpasa.

OfHako COBpeMEHHOe afiMMHUCTPaTUBHOE MPaBo Perynmpyet He
TO/IbKO OTHOLLEHUA YNpPaBNeHYecKoro xapakTtepa, HO M OrnpefeneH-
HYIO0 COBOKYMHOCTb OTHOLLEHWIA, NMEIOLLMX MECTO, B YaCTHOCTW, Npw
MH(OPMUPOBaHUM HACENEHNS, COrNacoBaHNM ¢ CybbeKTamu npeanpu-
HUMaTeNbCKOW AeATeNIbHOCTU rpaHuL, 3eMefIbHOr0 yyacTKa, 3aKiye-
HUW afMUHUCTPATUBHbLIX LOFOBOPOB, MCMO/L30BaHWM YaCTHOMpPaBO-
BbIX (DOPM peLLeHns 3agaHunii ny6anmyHoOro xapaktepa v T. n. Ecte-
CTBEHHO, 3TO TaKXXe HaknafblBaeT CBON OTMeYaTOK Ha cofepXxaHue
Oc06eHHOr0 afAMUHUCTPATMBHOIO Mpasa.

TeHAeHUMN pa3BUTUA COBPEMEHHOIO afMUHUCTPATUBHOIO MNpasa
TPebyIoT CMeLLEHNA aKLEeHTOB OTHOCUTENbHO 33a4a4 OcobeHHOro aj-
MWHUCTPATUBHOIO Mpasa, HOPMbl KOTOPOro, COOTBETCTBEHHO, AO/K-
Hbl pernameHTUpPoBaTb He CTONbKO YrNpaB/fieHYeCKMe OTHOLLEHUS,
CKO/IbKO OTHOLLEHWSA, BO3HMKaloLWMe B cepe (DYHKLUOHUPOBAHUSA
Ny6AMYHON agMUHUCTPpaumMu. Mpu Takom NOAXOfe 3afayvn NpaBoBOro
perynunpoBaHus OCo6eHHOro afMUHUCTPATUBHOIO Npasa fO/HKHbI CO-
CTOSATb B TOM, YTOObI C MaKCUMa/IbHON YETKOCTHIO M MOTHOTON onpe-
AennTb abCcoMtoTHO BCe acnekTbl 06LEHMSt CyObLEeKTOB My6/AMYHOA
afMUHUCTPaLMMN C YaCTHbIMU NMLAMUW, Pa3bACHUTb, PacTO/IKOBaTh Te
KaTeropuu, KOTopble YeTKO He onpefenieHbl U He KOHKPeTU3MpoBa-
Hbl. B 3TOM HeT HUKaKMX OrpaHWYeHuin, CBA3aHHbIX C HEO6X0AMMO-
CTbHO COB/MIOAEHUA eCTECTBEHHOIO HEPABEHCTBA CTATYCOB CyObeKTa U
06beKTa ynpasfieHWs, a ecTb TO/MbKO 3afaya - BbISBUTb BCE «TOUKU
COMPUKOCHOBEHWSA» YaCTHbIX AL, U HOCUTENe My6/NYHbIX NOSHO-
MOUUIA W PeLlnTb BO3HMKAKOLLME B 3TOM CBA3M BOMPOCHI.
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[naBa 2
[NpyHUVNBLI aAMUHUCTPATUBHOIO
npasa

21. YTto Takoe NpuHUMNbI agMUHUCTPATUBHOIO NpaBsa?

MpuHuMnaMmy agMUHUCTPATMBHOIO NpaBa ABNAOTCA OCHOBHbIE
naen, nonoXxeHus, TpeboBaHUA, KOTOPble XapaKTepu3yrT cofepia-
HVe afiMMHUCTPATUBHOIO NpaBa, O0TO6paXKatoT 3aKOHOMEPHOCTU ero
PasBUTMA N ONPeaenAT Hanpas/ieHnsa U cnocobbl agMUHUCTPATUB-
HO-MPaBOBOr0 PerysMpoBaHns 06LLECTBEHHbIX OTHOLLEHWUIA.

PaccmartpuBas NOHATUE «MPUHLMM» C TOYKM 3PEHUS ITUMOOTUN,
MOXHO OTMETUTb, YTO OHO NMPUMEHSETCA CO BpeMéH CpefHeBeKOBbA.
MonpobyeM pacKpbITb COfepXaHne AaHHOW KaTeropum ¢ No3uumin ce-
MaHTUKN. YKaKEM, YTO C/I0BO «MPUHLMMN» MPOUCXOANUT OT NIATUHCKOIO
«prnnapwT» (0CHOBa, Hayano). JlaHHOe MOHATME KaK HopuaMyecKas
KaTeropus fBnseTca MHOroacnekTHbIM, MOXeT paccMaTpuBaTbCa U
KaK OCHOBOMONOXHasa npasga (MCTUHA), 3aKOH, AOKTPUHA UK fony-
LLleHWe, 1N KakK COBOKYMHOCTb MOP&a/ibHbIX M 3TUYECKUX CTaH4APTOB, U
Kak onpefenéHHas 3apaHee NoAMTMKa M Ccnocob aencTemal

Takum 06pa3oM, NPUHLUNbI aAMUHUCTPATUBHOIO Npasa - 3T0
Hekoe pasyMHOe 1 060CHOBaHHOE COeVUHEHUE HOPM, UAEN 1 Teopuia,
KOTOpbIE N1I0XKaTCA B OCHOBY aAMWHWCTPATUBHOrO npasa. Mpn 3Tom
OHW He OCTalOTCA KOHCTaHTOM, Ha0b0pOT, OHM Pa3BMBAOTCA BMECTE C
camMnM agMUHUCTPATMBHbLIM MPaBOM, & MHOTAA 1 OMNepexxaroT ero pas-
BUTKE.

MpuHUMNbl aAMUHUCTPATMBHOIO MpaBa 3aHMMarKoT M0 OTHOLLe-
HUKO K HOpMaM aAMWHUCTPATUBHOIO npasa rocnoACcTBytoLLlee noso-
XeHue. OHM SABNAKOTCA CBOEro pofa mMeraHopmamu, Ha OCHOBaHUK
KOTOPbIX AO/MKHbI Pa3BMBaTLCA U MPUMEHATLCA BCe «PALOBbIE»,
«00bIYHbIE» HOPMbI alMUHUCTPATUBHOIO Npasa.

1 3aranbHe agmnneTpatuBHe npaso: wapyyHuk / I. C. IpuueHko, P. C. MenbHUK,
A. A. MNyxTeubka Ta W.; 3a 3ar. pea. I. C. I'puueHka. Knys: FOpwkom 1HTtep, 2014. C. 75.
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Mpumep

B ctatbe 8 KoHCcTUTyUMM YKpauHbl NMOLYEPKUBAETCH, YTO B
YKpanHe Npu3HaéTcs n feicTBYeT NPUHLMUN BEPXOBEHCTBA MNpa-
Ba. Ero MOXHO OTHECTW Kak K npuHuunam obuienpaBoBbiM, Tak
N afiMUHUCTPATUBHOIO npasa. OfHAKO A0 CUX MOP NMPUHLMN BEP-
XOBEHCTBA Nnpasa B cdepe agMUHUCTPATUBHO-NPABOBLIX OTHO-
LWEHWI peann3yeTcs B HeAOCTaTOYHON Mepe. Tak, 3akoHOZaTeNb
He BCerfa 3akpensseT 3TOT NPUHLUUN B IOPULNYECKUX aKTax. Ha-
npumMep, B 3akoHe YKpauHbl 0T 16 utoHsa 2001 r. «O6 0cobeHHOo-
CTAX ynpaBneHus o6bekTaMun rocyaapcTBeHHON COGCTBEHHOCTM B
060POHHO-MPOMBILLNIEHHOM KOMI/IeKCe»1 CNOBO «MPUHLMM» BOO6-
LLie OTCYTCTBYeT.

22. MNpunHUMNbI aAMUHNCTPATUBHOIO NMpasa UMeKoT
3HayeHVe Nnwb Ana Teopun nnm ©em BaxkHbl U ANA
chepbl NMpPaBoNpUMeHeHNA?

B coBpeMeHHbIX YCNoBUAX Npobaema NPUHLMMNOB agMUHUCTPA-
TUBHOIO NpaBa HaxOAMTCS Ha MEPBOW CTaAuW CBOEro peLleHus, no-
CKONMbKY paHee (B COBETCKMIA NMepuoj) OHa NPaKTUYECKU He 1ccneao-
BaslaCb. ITO CBA3aHO, B YACTHOCTMW, C TEM, YTO NPUHUMNbI agMUHN-
CTpaTMBHOrO  npaBa  OblAM  MNOAMEHEHbl  MPUHLMMIAMM
roCcyaapCTBEHHOr0 YNpaBfeHUs, U3y4eHeM KOTOPbIX U 3aHUMaInNCb
YY€eHHble-aAMUHUCTPATMBUCTI.

MpUHUMNbI aAMUHUCTPATUBHOIO NpaBa TO/IbKO HayMHAKT Mpo-
KnafblBaTb ce6e NyTb CPeAN MHCTUTYTOB afMUHUCTPATMBHOIO Npasa.
CerofiHs OHM He BCeraa ynommnHarTCs JaXe B Y4eOHOWN nuTepatype.
Kak cneactsue, y CT. A.HTOB, @ UHOTAa 'y MPAKTUKOB BO3HUKAET OLLY-
LLeHMe TOro, YTO MPUHLMMbI ABASOTCA HUYEM WMHbIM, KaK HEHY>XHOWA
TEOPeTMYECKOW KOHCTPYKLMEN, XOTA 3TO Ha caMOM Aefie He Tak.

3HayeHMe NPUHLMMNOB aAMUHNCTPATMBHOIO MpaBa ANsi pasBUTUSA
nocnegHero orpoMHoOe, B YaCTHOCTM, OHM UrpakT CMCTEMOOGpa3yto-

1 Bujomocn BepxosHo! Pagn Ykpawwu. 2012. Ne 4. Cr. 23.
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LYt PO/b, TO eCTb CMOCOBCTBYHOT (DOPMUPOBAHUNIO B €0 pamKax Ho-
BbIX MHCTUTYTOB.

Mpumep

3akpenneHne B KayecTBe MNpuHLMNA afAMWUHUCTPATUBHOIO
npasa npuopuTeTa npas 1 CBOGOA YenoBeKa U rpaxaHuHa no-
CTaBW/IO Nepej 3aKoHOoJaTeNnemM U yyeHbIMU 3afiavy, KoTopas CBO-
Aunacb K POPMUPOBAHUIO Y HOPMATMBHOMY 06eCreyeHuto cnegy-
OLLMX WHCTUTYTOB: CYOBLEKTMBHbLIX MY6/UYHBIX MPaB YacCTHbIX
nvy, afgMWHWUCTPaTUBHOW npouefypbl, agMUHUCTPATUBHbLIX YyC-
nyr. OCHOBHbIM Ha3HAYeHWEM 3TUX MHCTUTYTOB ABNseTCA obecne-
YyeHve peannsauum ynoMaHyToro npuHummna.

MpUHUMNBI aAMUHUCTPATMBHOIO MpaBa BaXkHbl TakXke U AN
MPaKTUKKN, NOCKO/bKY OHMU:

* YUMTbIBAKOTCA B MPOLLECCE HOPMOTBOPYECKOW (BK/HOYas 3aKO-
HOAATENbHYI0) AeATeNbHOCTU, SBNASCb OPUEHTMPAMU ANs CO3faHMs
HOPM aMVHWCTPATNBHOIO MpaBa;

* 3aKfafblBalOT OCHOBY ANs CyAe6HOro KOHTPONS 3a My6anYHOA
aAMUHMCTpaLMeR, a UMEHHO [atoT Cydy BO3MOXHOCTb, ONMpasich Ha
aHaN3 UX COLePXKaHUs!, OLLEHNTb 3aKOHHOCTb W/ HE3aKOHHOCTb Aeii-
CTBUIA W/MnKn pelleHnii Cy6bEKTOB NMY6ANYHON agMUHNUCTpaLMK;

* 3anMonHAT Npobenbl B cepe agMUHUCTPATMBHO-NPABOBOIO
PerynnMpoBaHns 06LLECTBEHHbBIX OTHOLLIEHWIA.
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Mpumep

B YkpavHe [0 cuX Nop He NPUHAT ALMUHUCTPaTMBHO-MNpoLe-
OYPHBIA KOAEKC, KOTOPbIA, B YACTHOCTU, JO/MKEH 3aKPenuTb Nops-
LOK MPUHATUA CyObekTamu ny6/MYHON agMUHUCTPaLUN agMUHN-
CTPaTMBHbIX  akToB. JlobaBum, nocCnedHue  NPUHUMAOTCA
eXefHeBHO, YTO 06ycnaBnMBaeT OCTPYH HEO06XOAUMOCTb CO6toge-
HUA COOTBETCTBYIOLMMM CyObEKTaMM NPOLeAyp WX NPUHATUS.
YuutbiBas TO, YTO Takue NPOLEAYpbl He onpefenieHbl, Cy6bekTbl
ny6AMYHOV agMUHUCTPALMU MOTYT U AOMKHbI ONUpaThca B Mpo-
Llecce TaKOM [eATeNbHOCTU Ha MPUHLUNALI afMUHUCTPATMBHOIO
npasa (NPMHLMN BEPXOBEHCTBA MpaBa, NPUHLUN 3PHEKTUBHOCTH,
NPUHLUUN 0OO6BEKTUBHOCTM U T. 4.).
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B CBA3N C U3NOXEHHLIM CnefyeT NOAYEPKHYTb, YTO MPUHLMMbI
afMWHUCTPATMBHOrO npasBa MMEKT OrPOMHOe HOPUANYECKOe 3Hauye-
HUe KaK Ans Teopun, Tak v NpakTukN. OHW UTPaKT BaXXHYIO POsb B
3aKOHOAATeNIbHOMN, UCNONHWUTE/IbHON (NPaBONPMMEHUTENLHOW) W Cy-
nebHon cepax. HapyuweHue (Heco6nofeHNe) NpuHUMNA agMUHK-
CTPaTMBHOIO MpaBa AO/HKHO UMETb peasibHble IopUANYECKUe nocnea-
CTBMS U ObITb AOCTAaTOYHbIM OCHOBaHWEM A1 CyAeOHON 3alnTbl
YaCTHbIX NWL, OT 310yNOTPe6AeHNIn CYObEeKTOB Ny6ANUYHON agMUHN-
cTpauum.

CnepfyeT caenaTb BbIBOA, YTO Mepef HayKol agMUHUCTPATUBHOIO
npaBa CerofHs CTOAT Ype3BblYaiHO BaXKHbIE 3afauu, CBA3aHHbIE C:

e CO3faHneM OOHOBNEHHON CUCTEMbI NMPUHLMNOB afMUHUCTpPa-
TUBHOIO NpaBa, KOTOPbIe B MO/IHOW Mepe COrnacoBbIBaNCL Obl C 3a-
AaHUAMMW COBPEMEHHOIO afMUHUCTPATUBHOIO NpaBa;

* 00begUHEHNEM MPUHUMNOB afMUHUCTPATMBHOIO Mpasa B OT-
[ENbHbIA MHCTUTYT agMWHUCTPATMBHOMO NpaBa C AanbHeWLWnM ero
pasmelLeHMeM B paMkax OO6LLero agMMHUCTPATMBHOIO Npasa.

23. Kak BbIrgaguT cMcTema npuHLANOB
agMWUHUCTPATMBHOIO npasa?

CucTeMa NPUHUMMNOB afiMUHUCTPATMBHOIO NpaBa HaxoauTCs B
npouecce TpaHcopmMaL[MK, YTO BbI3BaHO, NPEX/e BCETO, BHEAPEHNEM
«4e/I0BEKOLLEHTPUCTCKOr0» MOAX0AA B Cthepy afMUHMUCTPaTUBHO-Mpa-
BOBOI0 PEry/iMpoBaHns 06LLEeCTBEHHbIX OTHOLLIEHNIAL

B YkpauHe noka He paspaboTaHa efuHas cuUCTeMa MPUHLMMOB
aAMUHUCTPATMBHOIO NpaBa. B To >e Bpems cneayeT n3beratb Nonbi-
TOK MOAMEHUTb MOHSATUE «CUCTEMA MPUHLMMOB agMUHUCTPATUBHOTO
npaBa» WX MepeyHeM, 3aKpenaeHHbIM B TOM UK MHOM HOPMAaTMBHO-
MPaBOBOM aKTe. YunTblBasi HbIHELIHWIA YPOBEHb Pa3BUTUS HAayKMW afi-

1 3aranbHe agMmuwtioTpaTtMBHe npaso: nwpyyHuk / I. C. T'puueHko, P. C. MenbHUK,
A. A. TyxTeubKa Ta W.; 3a 3ar. peg. . C. I'puyexka. Kws: KOpwkom 1HTep, 2014. C. 75.
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MWUHWCTPATUBHOIO NpaBa, MOXHO YTBEPXAATb, UTO CMCTEMA NMPUHLM-
MOB aAMWHWUCTPATMBHOIO MpaBa SIBASETCA AMHAMWYHO pa3BuUBatO-
WMMCS, KOMMIEKCHbIM 06pa3oBaHMEM, COCTOSILLUM U3 HECKOMbKUX
MoACUCTEM, a UMEHHO:

e 06WMX NPUHLMNOB aAMUHUCTPATUBHOIO NpaBa, KOTopbIMY
CUMTAOTCA NPUHLMMbI: BEPXOBEHCTBA NpaBa, MepapXmnyeckoro Bepxo-
BEHCTBA 3aKOHa, OCHOBAHHOCTMN Ha 3aKOHE;

s MPUHLMMNOB Haanexallero ynpasfieHUsi, K KOTOPbIM OTHO-
CATCA, B YaCTHOCTW, NPUHLMNbI: MCNONb30BAHUA MOIHOMOYMS C Lie-
NblO, C KOTOPOIi 3TO MO/IHOMOYME MPEefOCTaB/EHO; 060CHOBAHHOCTY;
Henpeay6eXaEHHOCTMN; A0OPOCOBECTHOCTMW; PacCyAMTENbHOCTM; He-
AVCKPUMMHALMKN; NPONOPLMOHAILHOCTY; YHaCTUs B NPUHATUM peLue-
HUS; CBOEBPEMEHHOCTM; NPO3Pa4YHOCTM; 3DHEKTUBHOCTM; NOAOTUET-
HOCTMW.

24. Y10 NnoHMMaeTca noj NPUHLUNOM
BepX0BEHCTBa Nnpasa?

MpWHUMN BEpPXOBEHCTBA MpaBa SBMSETCA OCHOBOMOJIOXHbIM
MPUHLMNOM aAMUHNCTPATUBHOIO NpaBa. C NPaKTUYeCKOl TOUKM 3pe-
HUS OH O3HAYaeT NOAUYNHEHWE [EATENBHOCTM BCEX CYObEKTOB Ny6/INY-
HO agMMHMCTPALMKN NOTPEBHOCTAM peannsaLymn 1 3aWwuTbl Npas Ye-
NoBeKa, YTBEPXAEHMS WX MpuopuTeTa nepes BCEMW OCTaslbHbIMU
LLEHHOCTSIMM [1eMOKPaTUYECKOro, COLManbHOro, NpaBoBOroO rocyaap-
cTBa.

B HauumoHanbHOM 3aKOHOZATeNbCTBE MPUHLWUM BEpXOBEHCTBA
npa.a 3aKpenséH, B YaCTHOCTW, B:

e 4. 1ct. 8 KOHCTUTYUUN YKpaunHbl (B YKpanHe Npu3HaéTtcs u
[eiicTBYET NPUHLMIN BEPXOBEHCTBA NpaBa);

* Y. 1ct. 8 Kogekca agMUHUCTPATUBHOIO Cy[0NpoM3BOACTBA
YKpaunHbl (Cyf npy pacCMOTPEHUWN Aefia PyKOBOACTBYETCH MPUHLK-
NMomM BepXOBEHCTBA Npasa, B COOTBETCTBUWM C KOTOPbIM YeNOBEK, €ro
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npasa v cBOOOAbI MPU3HAKOTCA HAUBLICLUMMU LLeHHOCTAMU U ornpege-
NAT COAepXKaHue 1 HanpaBneHHOCTb AeATeNIbHOCTU rocyfapCcTBa);

* Y, 1cT. 3 3aKoHa YKpauHbl «O KabnHeTe MUHUCTPOB YKpau-
Hbl» (feAaTenbHoCTb KabuHeta MUHMCTPOB YKpauHbl 6a3npyeTcs Ha
NpUHLMNe BEPXOBEHCTBA MNpasa);

* Yy, 1cT. 4 3aKoHa YKpauHbl «O6 afMUHUCTPATUBHbIX YCNyrax»
(rocypapcTeBeHHas nonvTUKa B cpepe NpefocTaBieHns agMUHUCTpa-
TUBHbIX YCNYr 6a3npyeTcs Ha NpUHLMNe BEPXOBEHCTBA NPasa);

* pAfe UHbIX 3aKOHOAATENbHBIX U MOA3aKOHHbLIX aKTax.

AHanu3 NpounTMPOBaHHbLIX MOMOXEHWUA MO3BONAET cheNaTb Bbl-
BOL, UYTO MPUHLUMN BEPXOBEHCTBA MpaBa ABMAETCH YHUBePCabHbIM
Tpeb6oBaHMeEM, ajpecoBaHHbIM B MePBYI O4vepelb rocyaapcTBy,
NpeLCTaBUTENIN KOTOPOro 06s3aHbl y4MUTbIBaTb €ro B MPOLEcce Kak
NpaBOTBOPYECKON, TakK U NPaBoONpPUMEHUTENbHOM AeATeIbHOCTH.

MpuHUMN BEpPXOBEHCTBA MpaBa - C/I0XHasA KOHCTPYKUWA, UMEt-
Wwas pag obasaTeNlbHbIX 3/1EMEHTOB, KOTOPbIMU CUMTAIOTCH: 3aKOH-
HOCTb; topuamMyeckas onpefenéHHOCTb; 3anpeT Npov3Bona; AoCTyn K
npaBoCy Mo, OTMPaBAsSeMOMY He3aBUCUMbIMU U 6eCnpUCTPacTHLIMM
cyfiamu; cobnofeHne npasB YenioBeka; 3anpeT AUCKPUMUHALMK, pa-
BEHCTBO nepej 3akoHOM1 Ecnu B fiesTeNbHOCTU Cy6beKTa My6IMYHON
aflMUHUCTpaLMM OTCYTCTBYET XOTA Obl OAVH U3 HUX, ByeT UMETb Me-
CTO HapyLleHVe NpUHLMNA BEPXOBEHCTBA Npasa.

PaccMOTpuM cofiepXaHue Ha3BaHbIX 3/IeMeHTOB 60/1ee [eTalbHO.

3aKOHHOCTb MpefcTaBnseT coboil TpeboBaHMe TOYHOrO U He-
YK/IOHHOTO COBMt0feHMs NyBANYHOW agMUHUCTpaLMeii B npoLecce eé
(hYHKUMOHMPOBAHNUSA MPUHLMMNOB MpaBa, MOSIOXEHUN MeXAYyHapoa-
HbIX W HaUMOHaNbHbIX HPUANYECKUX aKTOB, a TakXe 06blyaeB U Cy-
AebHoro npasa. TakMM 06pa3oM, 3aKOHHOCTb HE CBOAUTCA NULLb K
cobnofeHnto TpeboBaHNI 3aKOHOB, T. €. aKTOB, MPUHATLIX Mnapsa-
MeHTOM. E€ crnepyeT paccMaTpuBaTbh B KOHTEKCTE BbIMO/HEHUS BCEX
MUCaHbIX N HeMMUCaHbIX HOPM aAMUHUCTPATUBHOIO Mpa.a.

1 BepxoBeHCTBO npaBa: AOMNOBLb, CxBaneHa BeHeulwcbKol Komioolewo Ha 86-my
nneHapHomy 3acwaHw (BeHews, 25-26 6epe3Hs 2011 poky) // MpaBo Ykpa'wn. 2011. Ne 10.
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TpeboBaHMe 3aKOHHOCTY PacnpoCTPaHAeTCs Kak Ha (pU3NYecKmX,
TaK W Ha pUANYecKUX nuy,. Ans LOMKHOCTHLIX U CNY>XeOHbIX NnL,
OHa 03HayaeT, YTO Noc/nefHVe UMELOT NpaBo AeNCTBOBaTb UCK/HOYM-
TeNlbHO Ha OCHOBaHWM, B Mpeaenax NojHOMOYMIA 1 cnoco6om, npea-
YCMOTPEHHLIMY 3aKOHOM M MOA3aKOHHbLIMU HOPMAaTUBHO-NPaBOBbLIMU
aKTamu.

ChopmMynupoBaHHbIi BbIBOA YaCTUUYHO HE COracoBbIBAETCS C MO-
noXkeHnem 4. 1 cT. 19 KOHCTUTYuumn YKpauHbl, B KOTOPOW 3aKpense-
HO, YTO OpraHbl rocyfapCTBEHHON BNacTV M OpraHbl MECTHOIO camo-
ynpaBneHus, NX O/MKHOCTHbIe LA 0653aHbl AeiiCTBOBATb /IMLLb Ha
OCHOBaHWK, B Npegenax nofHOMOYMA U CNoco6oMm, NpeayCMOTPEHHbI-
MU KOHCTUTYUMeRn YKpauHbl U 3aKOHaMW Y KpauHbl. Heobxoau-
MOCTb PYKOBOACTBOBATLCA /IMLIb Ha3BaHHbIMU aKTaMu 03Hayana 6bl,
YTO JO/DKHOCTHbIE N CNYXebHble Mua MOTyT HapyLlaTb TpeboBaHus,
chopmMynMpoBaHHbIe, Hanpumep, B NOA3AKOHHbLIX HPUANYECKUX aK-
TaxX. ECTeCTBEHHO, TaK HE MOXET OblITb, EC/IN TaK1e akTbl He NPOTUBO-
peyaTr KOHCTUTYLMWN U 3aKOHaM. Takum 06pa3oM, BbIPKEHUE «3aKO-
HaMW YKpavHbl» B JaHHOM Cnyvae CnefyeT MOHMMaThb B LUMPOKOM
CMbIC/e, TO €CTb KaK CUCTeMY BCeX [LeCTBYIOLLMX HOPUANYECKNX aK-
TOB.

FOpuanyeckan onpeaenéHHocTb. [JaHHbIA NpUHUMN TpeobyeT,
4TOObI N1H0ObIE IOPUAMNYECKME aKTbl, NMPUHATLIE NYOGANYHOW agMUHN-
cTpaumeld, 66111 NpeackasyeMbiMun. MpefcKa3yemMocTb 03HaYaeT, YTo
IOPUANYECKNIA aKT JO/DKEH ObiTb, MO BO3MOXHOCTMW, MPOBO3rnalleH
3apaHee, TO eCTb [10 ero NPUMeHeHUs, U U3 ero TeKCTa AO/MKHO ObITb
MOHATHO, KakMe HaCTYyNAT NOCNeACTBUA B Cyyae HECOBMIOAeHNS ero
MONOXEHWI, UYTOObI Yy L, OblN AOCTATOYHbLIN 3amMac BPEMEHM Ha Co-
rnacoBaHne CBOEro MoBefeHUs C HOBbIMU MpefnucaHuaMU, a Takxke
4TOObI MM B LLe/IOM 6bI/IY ACHBI LieNN, BPEMEHHbIE paMKX U MacLUTabbl
Takoro BosgencTans. KOpManyecknii akT JomkeH 6biTb CHOpMyIMpo-
BaH [OCTATOYHO YETKO (ObITb NErKO LOCTYMHbIM, MOHATHbIM), YTOObI
NNLLO MMENo BO3MOXXHOCTb COOTBETCTBYIOLLMM 06pa3oM CKOPPeKTU-
poBaTb CBOE NOBeLEeHMe, TO eCTb KaXKAbI CyObeKT, KOTOpLIA nognaja-
eT nof feiCTBUE HOPULNYECKMX aKTOB, JO/DKEH YETKO NOHUMATb Mo-
CNeAcTBUs UX MPUMeHEeHUs. 3TO 0COO6EHHO BAXHO B TeX Cy4asx,
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Korga peyb MAET 06 orpaHvyeHUM OCHOBOMOJIOXHBIX NpaB U CBOOOL
Ye/IOBEKA U rpaXKAaHWHa, a Tak)Xe BBEAEHWUMW HOPUANYECKON OTBET-
CTBEHHOCTM 3a Te WU UHble AeliCTBUS.

FOpugmueckas onpesfenéHHOCTb, KPOMe TOr0, 03Ha4aeT, YTo rocy-
[apCTBO [O/IHKHO [eNCTBOBATb MOHATHBLIM 006Pa30M U BbIMONHATL BCE
B3ATble Ha ceba 06s3aTensCcTBa U 0bellaHmns, a TakkKe BO3/T0XKEHHbIE
Ha Hero (yHKUuK.

3anpeT npowussona. [pon3son Cy6bekTOB Ny6ANYHON afMUHK-
CTpauuun ABNSeTCS CyLLeCTBEHHOW Yrpo3oi npasam, cBo6ogam u 3a-
KOHHbIM MHTEpecaM YacTHbIX nny,. Kateropus «nponsson» TeCHO CBS-
3aHa C KaTeropusMmn «AMCKPeLNOHHbIE MNOIHOMOUUNSA» N «MOIHOMOYMS
Ha OCHOBaHMM YCMOTpeHUs». B gaHHOM cnyvae umeeTcs B BUAY TO,
4TO NPOW3BOJ/I, B NEPBYHO OYepesb, MOXKET NPOSABAATLCA TaM, rae Cyob-
eKTbl Ny6/IMYHON afiMUHUCTPALMM UMEKOT BO3MOXHOCTb AeliCTBOBaTb
M0 CBOEMY YCMOTPEHUIO, TO eCTb BbIOMPaTb OAUH U3 HECKONbKNX Ba-
PUaHTOB COGCTBEHHOr 0 NoBefeHWs (peweHni). AUCKpeLmMoHHbIe Nos-
HOMOUMA, XOTA U HeOb6XOAMMbI AR peanv3almMu BCero AuanasoHa
ynpaBfeHYeCKUX (YHKUWUA, OAHAKO 3TO He [O/MKHO MPOUCXOAUTb
MPOU3BOJ/ILHO, TaK KaK CO34acT yC/OBUA ANS MPUHATUSA B 3HAUYUTE b-
HOV Mepe HecnpaseL/IMBbIX, HEOO0CHOBAHHbIX, HEPa3yMHbIX UK Aec-
MOTUYHbIX PELLUEHWUIA, YTO HECOBMECTUMO C NPUHLMNOM BEpXOBEHCTBA
npasa.

Wcxops u3 ckasaHHOro, 3aKOH, NpefocTaBAstoWmNA ANCKPELNOH-
Hble MOIHOMOUNA OMnpefeNéHHOMY CyObekTy Ny6/MYHOl afMUHK-
cTpauuu, JO/mKeH YETKO M NOHATHO yKasaTb 06BEM TaKoW AMCKpeLun
1 cnocob eé peanusauyuun, 4TobbLl NMLO, Nognagatouiee nog eé Bo3-
[eliCTBME, MENI0 BO3MOXHOCTb COOTBETCTBYHOLLMM 06pa3om 3aliu-
TUTb cebsi OT MPOM3BOJIbHBIX AEACTBUIA BNACTU.

Cy6bekTbl Ny6AMYHOM agMUHUCTPaL MK, NPUHUMaAn afMUHUCTpPa-
TUBHbIE aKTbl UM COBepLUIas OnpefenéHHble AeNCTBUSA B TEX CyYasX,
Korfa 3akoH [aéT MM BO3MOXHOCTb BblGMpaTb OAWH M3 HECKONbKUX
BapMaHTOB TaKMX AeNCTBMIA (pelleHuid), AO/MKHbI AelicTBOBaTb Gec-
MPUCTPACTHO, Henpeay6eXaEHHO, NPONOPLUOHABHO U S(M(EKTUBHO
1 Npy Mo6bIX 06CTOATENLCTBAX B NpeAenax COOCTBEHHOW KOMMETEH-
LMK, 3aKpensieHHOW B HOPMAaTVBHOM MOpPs/Ke.
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[ocTyn K He3aBUCUMOMY U BeCnPUCTPacTHOMY Cyay SB/SETCA
HeOTbeM/IEMbIM 3/1EMEHTOM MPUHLMNA BEPXOBEHCTBA NpaBa. ATO CBS-
3aHO C TeM, YTO MMEHHO Cyf[ Npu3BaH 3aluMLLiaTh U OXpaHsATbL Npasa,
CB060AbI N 3aKOHHbIE MHTEPECHI YaCTHbIX /UL, OT HapyLUEeHWI CO CTO-
POHbI Cy6bEKTOB NMYyOANYHOM agMUHMCTPaLMN.

MoHATME «HE3aBUCKMbI Cya» OXBaTblBA€ET [Ba OCHOBHbIX acrek-
Ta: 1) HE3aBMCMMOCTb OT UCMOJIHUTENbHON BNACTU; 2) HE3aBUCMMOCTb
OT Y4YaCTHMKOB rpotiecca (CTOPOH).

Mpwn onpegeneHnn Toro, MOXeT NN Cyf CYUTATLCA HE3aBUCUMbIM,
HeobX04MMO YUUTbIBaTb Takue (hakTopbl, Kak, Hanpumep, cnocob Ha-
3Ha4YeHNs YNEHOB Cyfa, ANUTENIbHOCTb UX MPebblBaHUSA Ha 40/HKHO-
CTW, CYLEeCTBOBaHME rapaHTUn HeJOMYLEHNA OaBNEHUSA HA HUX W3-
BHE. BaXHO TaKXe NonyunTb OTBET Ha BOMPOC, SBAAOTCA NU fel-
CTBUSA Cyfa NMPOsIB/IEHNEM ero He3aBMCMMOCTHU, YTO, B CBOKO O4epeab,
O3Ha4yaeT MosIHoe OTCYTCTBME KAKoro Obl TO HW ObIIO BAMSAHWUA WK
[aBNeHns Ha cya,

Mo noeogy 6ecnpucTpacTHOCTWU Cyfda OTMETUM ClieaytoLee.
Mpexae BCero cyulecTByeT fABa TpeboBaHus: 1) cyfd AOSKeH ObiTb
Cy6beKTMBHO CBOGOAEH OT npeay6exxAeHHOCTM UK 3auHTepecoBaH-
HOCTW B pe3yfibTaTe pacCMOTPEHUA fena; 2) cyad LO/KeH OblTb 6ec-
MPUCTPACTHbIM C 0O6BLEKTUBHOW TOYKMN 3PEHUSA, TO €CTb UMETH AOCTa-
TOYHO rapaHTUIn ANS UCKAKOYEHMS KaKMX Obl TO HU OblNO0 COMHEHWIA
HaCYéT ero 6ecnpucTPacTHOCTMW.

Cob6ntogeHne npas 4enoeka. paBamu, Hanbosiee TECHO CBS-
3aHHbIMW C BEPXOBEHCTBOM Npasa, ABMATCA TakuMe, Kak npaso Ha:

« [OCTYMN K NpaBoCyAuio;

*  3aKOHHOr0 M KOMMNETEHTHOIO CYAblO;

e ChpaBe4nuBbINA Cyg;

* V3M0XEHWe CBOEN No3nLuK;

* HefonyCTMMOCTb ABOMHOIO HakasaHWs 3a OJHO U TO Xe JesHUE;

* 3(pheKTMBHbIE CPEACTBA HOPUANYECKON 3aMThI B /IKO60M CMOPE;

* Npe3yMNuuIo HEBUHOBHOCTK, YTO O3Ha4aeT: /1t0boe NMLo cUn-
TaeTCq HEBMHOBHbLIM B COBEPLUEHUN MPeCTyn/ieHnsa A0 TexX nop, noka
ero BMHa He JoKasaHa.
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3anpeT AUCKPUMUHALUM 1 PaBeHCTBO nepej 3aKoHOM. 3anpeT
ANCKPUMUHALMKN NpeanonaraeT, YTo 3aKOHbI CAEPXXUBAIOT ANCKPUMN-
Hauutio OTAENbHbIX (HM3MYECKUX NUL, UAW TPYNnbl Aud. J1l060i He-
060CHOBaHHbIVi HEOAMHAKOBbIA NOAX0[ 3aKOHOM 3arnpellaeTcs, Bce
NNLA UMEKT rapaHTMPOBaHHOE MpPaBO Ha PaBHYK M 3PHEKTUBHYIO
3aWnTy OT AMCKPMMMHALMK No N060MYy MpPU3HaKYy - packl, LBeTa
KOXW, MONa, A3blKa, PEIMIMO3HbIX, MONUTUYECKUX U APYTUX yoexe-
HWI, HaUMOHaNbHOrO WMAW COLMaNbHOrO NPONCXOXAEHUS, COBCTBEH-
HOCTW WK APYroro cratyca (npv3Haka).

PaBeHCTBO Mneped 3aKOHOM 3HaYWT, YTO BCE NMLA MOAYMHEHbI
OAHVM 3aKOHaM, WU HU OfHO NULO0 WA TPynna inL, He UMEKT 0CO6eH-
HbIX HOpUAMYecKUX npusunernin. [JaHHoe TpeboBaHMEe KacaeTcs Kak
[0MycKa YacTHbIX WL, K onpefenéHHbIM 6naram mnm pecypcam (Ha-
npumep, PaBeHCTBO CYOBLEKTOB X03ANCTBOBaHMS, NPMHMMAIOLLMX Y4a-
CTVe B TeHAepe, NPOBOAVMMOM CYObEKTOM MYy6/MYHON agMUHUCTpa-
LMK), TaK 1 HOPUANYECKON OTBETCTBEHHOCTM (BCE NMLA OTBEYAlOT 3a
COBEPLUEHHbIE MU MPaBOHAPYLUEHNA Ha OAMHAKOBbLIX Havyanax).

MpUHUMN paBeHCTBA Nepes 3aKOHOM KacaeTcst Takke 1 Cy6beKToB
Ny6ANYHON aAMUHUCTPaLMK, KOTOPbIE, KaK U YaCcTHbIE 1L, AO/MKHbI
NOAYMHATLCA MpaBy W 3aKOHY, BbIMOMHATL BCE MPEAYCMOTPEHHbIE
MU 0653aHHOCTW 1 NPUAEPXKMNBATLCS YCTAHOBNEHHbIX OrpaHUYeHNIA.
MpUHUMN paBeHCTBa MNepef 3aKOHOM, UMW MPUHLUM HOPUANYECKOTO
PaBeHCTBa, fAeNlaeT HEBO3MOXKHON peann3auntio ngen ocBo60XAeHUS
[LO/MKHOCTHBIX WU CNYXXEOHbIX 1L, 0T 0643aHHOCTU MOAYUHATLCA
3aKOHY, KOTOPbIA pacnpoCTpaHsAeTCs Ha APYrMX YacTHbIX /UL, TakKXe
Kak 1 OT OTBETCTBEHHOCTM Nepes CyAoM. Ha3BaHHbIN NpUHUMN yCTa-
HaBNMBaeT «06LLee MOAUNMHEHNE» 3aKOHY.

NcKnoueHne M3 NpuHLMNa paBeHCTBa nepes 3aKoOHOM Aony-
CKaeTCsl B OTHOLUEHUN L,

e HaxOoAsLWMXCS Mo PUCAUKLMEN ApYyroro rocyaapcTea, Ha-
npumMep AUMNIOMaTOB;

e KOTOpblE MMEHT OPUANYECKUIA UMMYHUTET (HapoaHble Aeny-
TaTbl YKpauHbl U T. 4.);

* MNPU3HAHHbBIX HEBMEHSEMbIMU.
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25. B uem 3akno4vaeTcsa CyLLIHOCTb U 3HayeHue
NnpUHUMNa nepapxmyecKoro BepxoBeHCTBa 3aKoHa?

Pa3BuTre 1 YyTBEPXKAEHME NPUHLMNA NepapXMUYecKoro BepXoBeH-
CTBa 3aKOHa ABNSAETCA HEOOXOAUMbIM LIAroM Ha MyTW CTaHOBMEHUS
COBPEMEHHOro afMWHUCTPATUBHOIO MpaBa, OCHOBAHHOIO Ha YETKOM
COMOAYNHEHUN HOPULNYECKNX aKTOB, HaMBLICLLYIO CTYMNeHb B nepap-
XUWN KOTOPbIX 3aHMMaeT 3aKOH.

STOT NpUHLMN NPAMO He 3aKpennéH B KOHCTUTYUUU YKpauHbl,
O[HaKO OH BbITEKAeT U3 COAepXKaHUs eé oTAeNbHbIX HOpM. Hanpumep,
corfiacHo 4. 3 cr. 113 KoHcTutyuumn YkpauHol KabnHeT MUHUCTPOB
YKpavHbl B CBOel [eATeNnbHOCTU PYKOBOACTBYeTCA KOHCTUTYumei
YKpauHbl 1 3aKOHaMW YKpauHbl, a Takke akTamu NpesnjeHTa Ykpau-
Hbl 1 NOCTaHOB/EHUAMMW BepX0BHOI Pafbl YKpauHbl, KOTOPbIE, B CBOKD
oYepefb, TOXE AO/MKHbI ObITb NPUHATLI B COOTBETCTBUM C KOHCTUTY-
UmMeli 1 3aKoHaMW YKpauHbl. Takum 06pa3oM, o4eBuaHo, 4to KabuHet
MWHMCTPOB YKpauHbl B CBOEW [eATeNIbHOCTU M3HaYa/IbHO PYKOBOA-
CTBYETCS 3aKOHOM, KOTOpbIV 3aHMMaeT 60/1ee BbICOKOE 1epapXmnyeckoe
NOMNOXXEHNE MO OTHOLUEHWNIO K MHbIM BMUAAM HOPUAMYECKUX aKTOB.

OfHako Ana peasibHOro AelicTBUA AaHHOro npuHuMna B ciepe
aflMMHUCTPATMBHO-NPABOBOIO PerynMpoBaHna 06LEeCTBEHHbIX OTHO-
LeHW HeobXoAMMO AaTb YETKWMIA OTBET Ha BOMPOC O COAEepPXKaHWu
KaTeropumn «3akoH», TO €CTb BbIICHUTb, HOPUANYECKME aKTbl Kakoro
NMEHHO BMAa MOTYT Ha3blBaTbCA 3aKOHOM.

Vcxoaa 13 aHanusa cofep)kaHus HopM KOHCTUTYUUWU YKpauHbl,
HarnpallnBaeTCs BbIBOA O TOM, YTO 3aKOHOM MOXEeT CUMTaTbCA NTNLW b
HPUANYECKUI aKT, NPUHATLI BepxoBHoW Panoi YKpauHbl nof
Ha3BaHMEM «3aKOH» (K 3TO KaTeropuu akToB ClefyeT TakKe OTHO-
CUTb M T€, KOTOpble B Ha3BaHMM BMECTO C/10Ba «3aKOH» COAepXaT C/o-
BO «KOJEKC», YTO YKa3blBaeT He Ha lopuanyeckyto npupody (cuny)
[AHHOr0 akTa, a NvWb Ha cnocob opraHmsauummn (cuctemarmsauunm)
npaBoBOro marepuana B H&M). Hapagy ¢ aTM Heobxo4MMO 06paTuThb
BHMMaHMe Ha TO, YTO COrfiacHo Y. 1cr. 9 KoHCTUTYyumMn YKpanHbl 3a-
KOHaMW MpU3HAaKTCA TakKxXe MeXAyHapoHble 40rosopa, cornacue Ha
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0643aTe/IbHOCTb KOTOPbIX faHO BepxoBHoW Pafoli YkpauHbl. CTaTyc
3aKoHa MMeloT U aekpeTbl KabuHeta MUHUCTPOB YKpauHbl, U3aaH-
Hble NPaBMTENbCTBOM 0 MPUHATUA KOHCTUTYLMM YKpauHbl. Jpyrue
XXe BUAbl OPUANYECKMX aKTOB, B YHaCTHOCTM, MOCTaHOBNEHUS BepxoBs-
HOI Pafbl YKpauHbl, yKasbl [pe3naeHTa YKpanHbl, NOCTaHOBMEHUS
NnpaBUTENbCTBA Ha3blBATbCA «3aKOHaMW» He MOryT.

[MpUHLUMN MepapXmyecKoro BepXoBeHCTBa 3aKOHa MO3BOMSAET TaK-
Xe peluaTb NPobaeMbl, CBSA3aHHble C KOHKYPEeHLMeR HpuanyecKnx
HOPM, NYTEM MPUMEHEHUA TOW HOPMbI, KOTOpas pa3MeLleHa B HopMa-
TVMBHO-MPABOBOM aKTe, UMEIOLLEM BbICLUYIO HOpUANYecKyto cuny. Ta-
KO CW/I0/ MO OTHOLUEHWIO K APYTMM HOPMATUBHBLIM W MpaBonpume-
HUTE/IbHLIM aKTam obnafaeT 3akoH. KOpuauyeckue akTbl, MPOTMBO-
peyvallme 3aKOHY, CUMTalOTCA He3aKOHHbIMWU W, COOTBETCTBEHHO, He
MPUMEHAIOTCA Ha TEPPUTOPUMN YKpauHbl.

3noxeHHOe 03HayaeT, YTO CyObLeKTbl Ny6/MYHON agMUHUCTPa-
UMK B mpouecce CBOeN AeATeNbHOCTU LO/MKHbI MPeXe BCero pyko-
BOACTBOBATLCA 3aKOHaMMW, KOTOPble BbICTYNaldT OCHOBHbLIM HOPUAK-
YeCKMUM PErynaTopoM UX AeaTenbHOCTU. B cnyyasx BO3HUKHOBEHMA
KOHKYPeHLMM MeXay 3aKOHOM W NOA3aKOHHbIM HOPMAaTUBHO-MPaBo-
BbIM aKTOM, NPUOPUTET BCerja f0/MKEH OTAaBaTLCA 3aKOHY.

26. YTo noHMMaeTCca noj NPUHLXMNOM OCHOBAHHOCTU
Ha 3aKoHe?

MpUHLMN OCHOBAHHOCTM Ha 3aKOHe TECHO CBA3aH C MPUHLMNOM
3aKOHHOCTW. OBLMM MEXAY HUMMK ABNSAETCHA TO, UTO KaXAbIA U3 HUX
TpebyeT, NpeXae BCEro 0T CyObeKTOB My6AMYHON agMUHUCTPaLUK,
COOMOAEHNSA B MPOLLECCe CBOeW AeATeIbHOCTU NpeanuncaHnii 3aKoHOB,
MOJ3aKOHHbIX aKTOB, a TaKXe APYrMX UCTOYHUKOB aMUHUCTPATUBHO-
ro npaea (pewweHuii opraHoB CyAebHO BnacTu, obblvyaeB U T. 4.).
BmecTe € 3TUM [aHHbIA NPUHLUN KOHKPETU3MPYeT COAep>KaHue
MPUHLMNA 32aKOHHOCTH.

PaccmaTpvBaeMblil MPUHLMUN 3aKPenéH B Y. 2 cT. 19 KoHCTUTy-
UMW YKpauHbl, B KOTOPOI YKa3blBaeTCs, YTO OpraHbl rocyfapCTBeH-
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HOW BlaCTU M opraHbl MECTHOr0 camMoynpas/ieHnst 0653aHbl LeinCcTBO-
BaTb /IMLb Ha OCHOBaHWM, B Mpefenax MOAHOMOYMA 1 Cnoco6oMm,
KOTOpble NpeaycMOoTpeHbl KOHCTUTYLMEN 1 3aKOHaMK YKpauHbl. VHa-
ye roBops, npepenbl AeATeNbHOCTU CYObEKTOB NMyOAUUYHOW afMUHU-
cTpauun orpaHuyeHbl npegnucaHUAMU 3aKoHOAATeNlbHbIX aKTOoB.
MpounTUPOBaAHHOE KOHCTUTYLIMOHHOE MOJIOKEHNE ABNAETCSA CMOCOo-
60M pacLUVpPeHHOro WU3N0XEeHWS NPUHLMNA «pa3peLLeHo TOMbKO TO,
YTO NPSAMO NPESYCMOTPEHO 3aKOHOM>».

MpUHLUMN OCHOBAHHOCTW Ha 3aKOHE OPUEHTUPYET My6/IMYHYIO
BNlacTb Ha:

* HeobXoaMMOCTb pa3paboTKM M NPUHATUS aKTOB NapnameHTa (3a-
KOHOB), KOTOpble OyayT ONpefenisaTh HOpUANYECKNe OCHOBbI PYHKLIMOHU-
pOBaHWA CyObEKTOB NY6NYHON agMUHUCTPaLMKU. Ha3BaHHbIA NpuHLMN
(hakTMYecKn TpebyeT OTKa3a OT MOA3aKOHHOro (Ha ypOBHE aKTOB Mpesu-
[eHTa 1 NpaBuTeNbCTBA) YPerynmpoBaHns HpUAMYecKoro cratyca no-
cnegHUX. 3To TpeboBaHMe TECHO CBSA3aHO C paHee YNOMSHYTON naeeii o
TOM, YTO TEPMUHOM «3aKOH» MOXXHO 0603Ha4aTh /INLLb aKTbl, N34aBaeMble
BepxoBHoli Pafioin YKpauHbl B onpeaenéHHOM KOHCTUTYLMER NOpSaKe;

* pa3paboTKy He TOMbKO MaTepuabHbIX (CTaTUYecKnx), a u Npo-
LeAYPHbIX (GUHAMUYECKUX) HOPM MNpaBa, KOTOpble YETKO perfiameH-
TUPOBa/IN Obl MOPAAOK AEATENbHOCTU (MPUHATUS PELLUEHMNIA) CyObek-
TOB NYy6/NYHON agMUHUCTPaUuK. B YkpanHe TakMM akTOM [O/DKeH
cTaTb AMUHUCTPATUBHO-NPOLELYPHbIA KOAEKC.

27. UT0 TakKoe NpUHLUMMbI Hag/iexallero ynpasneHnA?

Mpexae BCEro cnefyet OTMETUTb, YTO MPUHLMMNbI HaJ/IEXaLLEr0
yNpaBneHnst UMEOT OFPOMHOE 3HauYeHWe Ans (OYHKLMOHUPOBaHMA My6-
NINYHON agMUHUCTpaumn. CneaoBaTeNlbHO, OHW TaKXe [AO/KHbI ObITb
3aKpen/eHbl B HOpMax afMUHUCTPATUBHOMO npasa. OCOGEHHOCTb 3TWX
MPVHLMMOB, B CPAaBHEHWU C TEMW, O KOTOPbIX PeYb LA BbILLIE, COCTO-
T B TOM, YTO OHV B MEPBYIO OYEPeb KacaroTcs NpaBonpuUMeHUTE Nb-
HOVi AeATeNbHOCTY CYGbEKTOB NY6ANYHOA agMUHUCTpaLMK, TO eCTb

74



rNABA 2 . NMPVHLUMBbI ADMUHUCTPATUBHOIO MPABA

TOW [eATeNbHOCTU, KOTOpas OCYLLECTBAAETCA B npegenax afMWHU-
CTPaTVBHbIX NPOLEAYP U Hanpas/ieHa Ha NPUHATHE NOL3aKOHHbIX HOp-
MaTUBHO-MPaBOBbLIX aKTOB, aAMUHUCTPATUBHbIX aKTOB, aKTOB-MN/1aHOB,
3aK/Il0YeHne afMUHUCTPATUBHBIX A4OrOBOPOB. B CBA3M € 3TMM npeano-
naraetcs, YTO NPUHLMMbI HAAMEXaLlero ynpasieHns HaingyT cBoe 3a-
KpenneHne B AGMUHUCTPATUBHO-NPOLEAYPHOM KOAEKCe Y KpanHbl.

KaTeropus «npuvHUMNbI Haf4nexallero ynpaBneHus» BO3HUK/A B
npefenax eBponericKon Teopmumn agMMHUCTPATUBHOIO npaBa. BHegpe-
HWE Ha3BaHHbIX MPUHLMMOB B Chepy AesTeNbHOCTW Ny6ANYHOW aj-
MUHUCTPaLMN CBA3bIBASIOCH C HEOOXOAMMOCTHIO POPMUPOBAHNS ean-
HbIX CTaHAApTOB (DYHKLMOHMPOBaHMS My6AMYHON BNAcTU, KOTOPbIE
CMocobCcTBOBa/IM Obl MaKCUManbHO NOJIHON peanu3auun npas, CBO-
604 1 YA0BNETBOPEHMIO 3aKOHHbIX MHTEPECOB YaCTHbIX nL,. PakTu-
YECKM MOXXHO FOBOPWTL O TOM, YTO MPUHLMMbI Hag/exallero ynpas-
NEeHUNs 3aKnagblBatoT NpouefypHble OCHOBbI 06ecneyeHnss 1 pea-
nv3auMy NpuHLMNa BepxoBeHCTBa npaBa. Bmecte ¢ Tem npu
MOMOLUM AaHHbIX MPUHLMMOB AOCTUIAOTCA U APYTrUe Lenn: MUHUMK-
3auUus Koppynumm 1 npou3eona, YY4€T MHEHUS MEHbLUMHCTBA BO Bpe-
M MPUHATUS afMUHUCTPATUBHBLIX aKTOB, BOB/IEYEHME WHCTUTYLMIA
rpaXk4aHCcKoro o6LyecTBa B NpoLecc peannsauny ny6aMyHoro ynpas-
NEHUA U T. A.

CyLecTBytOLas HblHE CUCTEMa NPUHLMMNOB HadeXallero ynpas-
NeHNs CTana pe3ynbTaTOM MHOTONETHEro (hYHKLMOHMPOBaHWS My6-
NINYHBIX aAMUHUCTPaLMIA 1, eCTECTBEHHO, HAKOMIEHMS OMbiTa Kak OT-
AeNbHbIMY €BPONENCKUMMN CTPaHaMU, Tak 1 COOTBETCTBYHOLLIMMMN UHCTU-
Tyunsmu Esponeiickoro Coto3a. WHbIMKM cnoBamu, MNPUHLMMbI
HaZeXaLLero ynpasneHns pasBrBaINCh U COBEPLUEHCTBOBA/IMCL OAHO-
BPEMEHHO C Pa3BUTWUEM W YCOBEPLUEHCTBOBAHNEM MHCTPYMEHTOB fesi-
TeNbHOCTU NY6ANYHON agMUHUCTPALMN, OPUEHTUPOBAHHON Ha MPWH-
LMN BEPXOBEHCTBA MpaBa. 13 3TOro MOXHO cfenatb BbIBO4, YTO MX Ne-
peYeHb He SIBMSIETCS 3aKPbITbIM, OH MOXET AOMO/HATLCA HOBbIMU
NPUHLMNAMN HagexXallero ynpaBneHns, KOTopble HEMPEMEHHO BO3-
HWKHYT B CBA3U CO CTPEMUTENBHLIM Pa3BUTUEM U YCNOXKHEHMEM 06LLe-
CTBEHHbIX OTHOLLEHMWIA.



100 OTBETOB HA 100 BOIMNPOCOB

28. Kak BbIrnAgUT cucteMa NpuUHLWNOB Haexxallero
ynpas/ieHna?

Cuctema NpUHUMNOB HaAnexalwero ynpasneHus npeacTasnset
CO60i [MHAMWUYEeCKN pa3BMBaIOLLYHOCS COBOKYMHOCTb CTaHapToB,
KOTOPbIM [0/1XXHa COOTBETCTBOBATb AeATe/IbHOCTb CYObEKTOB Ny6/1My-
HOW agMUHMCTpaumn. CucteMa Ha3BaHbIX NPUHLMNOB MOKa He Hallna
CBOEro LeNI0CTHOro (MOSIHOro) 3akpensieHnst B eAMHOM HOPMaTUBHO-
NMpaBoOBOM aKTe. B CBA3W C 3TUM MX MOXHO BCTPETUTb B Pas/IMYHbIX
3aKOoHax, 0coboe MeCTO cpefu KOTOpbIX 3aHMMaeT Kogekc afMWUHK-
CTPaTUBHOIO Cy[OMNPOM3BOACTBA YKpauHbl. XOTA [aHHbI 3aKOH U He
perynnpyet AesTeflbHOCTb NY6ANYHON afMUHMUCTPaLMK, TEM He Me-
Hee B HEM HalLLM 3aKperneHre NpuHUMNbI (TpeboBaHus, CTaHAapThbl),
KOTOPbIMU LO/MKHbI PYKOBOACTBOBATLCA MOC/eAHME B npouecce npu-
HATUA pelleHnii (CoBepLUeHmns aeicTBuin) (4. 3 CT. 2).

Cuctema Has3BaHbIX NMPUHLMUMNOB UMEET CrefyowWwnii BUL:

* MNPUHLMN MCMONb30BAHUA MOJTHOMOYMSI C LeNbi, C KOTO-
poi 3TO MoNHOMOYMe MpefocTaBneHo. Haanexallein ssnsetcs Ta
Liefib, KOTOpas onpefeneHa B 3aKOHe N BbITEKaeT U3 ero uenei. Mc-
no/ib30BaHMe MOSHOMOYUIA C HeHaa/ieXxallein Lenbio no CBOeMy CO-
LepXaHuto ABNSETCA 3N10ynoTpebneHeM UMK, a UMEHHO 1CNob30Ba-
HMEe UX HEeYeCcTHO, C NPOTMBOMNPABHbLIMU HEeJOOPLIMU HaMepPeHUAMU,
NCKaXXEHWNEM TO/IKOBaHWA LW, A1 KOTOPOW NpefocTaB/ieHbl MOHO-
MOYMA, C Ha/IMYMEM JINYHOTO MHTepeca B MPUHATUN PELLUEHUS UK
COBEpLUEHUN AeiAcTBUA. Tak, HECOBMECTUMbIM C LiefIbl0 MOXHO Mpu-
3HaTb peLUeHVe MEeCTHbIX B/acTeil MPOBECTU PEMOHT Ha FOPOLCKOA
nnowiagn, rge npesycMoTpeHo MpPoBeAeHMe MUPHOro cobpaHus, ans
TOro, 4To6bl CO34aTh Nperpasbl A1 ero NpoBefeHUS;

* NPUHUMN 060CHOBAHHOCTM MPUHATUA peLleHns (coBepLue-
HUS [elicTBMS), KOTOPbLIA MmpeanonaraeT, 4yTo CyObeKT Ny6anyHOiA
afMUHUCTPaLMKN nepes NPUHATUEM pelleHus (CoBeplUeHueM [feit-
CTBWSA) M3Y4MT U NPUMET BO BHUMaHUe BCe 0OCTOATENLCTBA (Kak Te,
Ha 00513aTe/IbHOCTb YUYETa KOTOPbIX MPAMO YKa3blBaeT 3aKOH, TakK U Te,
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KOTOpble MEKT 3HaYeHne B KOHKPETHOW cuTyauum). BmecTe ¢ aTum
[aHHbIA NPUHUMN 3anpelyaeT cybbekTam Nyo6/nyHOW agMUHUCTpa-
UMV NpuaaBaTb 3HaYeHUe O6CTOATENbCTBAM, HE UMEHOLLMM OTHOLLe-
HUA K Jeny;

e NPUHUMN Henpeay6eKjEHHOCTU OPUEHTUPYET CYyOLEKTOB
Ny6AMYHOA afMUHUCTPaALUN Ha HEAONYyCTUMOCTb: 1) He06OCHOBaH-
HOr0 M HOPMAaTUBHO He NPeAyCMOTPEHHOMO NMO3UTUBHOIO BAUAHUSA Ha
4yaCTHOe NNLO; 2) He06OCHOBAaHHOI0 M HOPMATMBHO He Mpeaycmo-
TPEHHOI0 HEraTMBHONO BAUAHUA Cy6bekTa My6/MYHON agMUHUCTpPa-
UMM Ha YacTHoe nnuo; 3) npeaybexaeHHOro noseaeHns (B3anmMogein-
CTBMSA) NYy6/AMYHOW agMUHUCTpauumn (nNpebbiBaHWe B POACTBEHHbIX
WM OPYXXECTBEHHbIX OTHOLUEHMAX C 3asaBuUTeneM); 4) NposBieHul
CUMNATUW, aHTUNATUK, INYHON UK N0 APYroi 3anHTepecoBaH-
HOCTW, a TaKXKe UHTepeca, KOTOpPbIA He BbITEKAET U3 3aKOHOLATE/IbHO
onpeAenéHHbIX 3afay 3TOro Cy6bekTa,;

* NpUHUMN JO06POCOBECTHOCTM, COMNIACHO KOTOPOMY CYObLEKT
ny6/IMYHON afMUHUCTPALMN LeACTBYeT C UCKPEHHUM HaMepeHWeM
Hag/eXxawmm 06pa3oM peann3oBaTb MOHOMOYMS, LOCTUYL MOCTaB-
NEHHbIX Leneid 1 cnpaBefnunBbIX pesy/bTaToB; NpeAckasyemoe [fei-
CTBME; [eNCTBMNE 6€3 KOPbICTHLIX HAMEPEHMUIA;

* MPUHUWN paccyfuTeNbHOCTM OPUEHTUpYeT cybbekta ny6-
NMYHON aMUHUCTPALMN Ha NPUHATUE peLleHus (CoBepLUeHne fei-
CTBMA) UCXOLS W3 3[paBOro CMbIC/a, 3aKOHOB JIOTUKKN U 06LLeNpUHA-
TbIX (06LLEN3BECTHBIX) MOPa/IbHbIX CTAHAAPTOB;

e MPUHUMN NpONOpLUMOHaNbHOCTIX Npeanonaraet cobnogeHne
Heobxo4mMMoro 6anaHca Mexgy nbbiMKM HebnaronpuATHLIMKA MO-
CNeLCTBUSMM ANA Npas, CBO6OL Y MHTEPECOB NNLA U LeNsmMu, Ha A0-
CTUDKEHME KOTOPbIX Hamnpas/ieHO pelleHne (AencTsue);

* MNPUHLUN y4yacTUs B NPUHATUM pelueHns. Ero 3akpenneHue
0603HayaeT, YTO Ha My6/MYHYK0 aAMUHUCTPALMIO BO3/araetcs 061-
3aHHOCTb 06ecneynTb yyacTue YaCTHbIX /UL, B NMPUHATUN PELLIEHWA
(HOpMaTMBHbIX N MHAMBUAYaAbHBIX). Takoe yyacTre MOXET ObITb Kak
HernocpeACTBEHHbIM (NMyTEM NPUB/EYEHUS UX K pa3paboTKe MPOeKTOB
aKTOB, [ie/lernpoBaHns COOTBETCTBYHOLLMX MOMHOMOYNMIA), TakK 1 0no-
CpefloBaHHbIM, TO eCTb Yepe3 MpeLcTaBUTeNIbCKMe OpraHbl. [daHHbIl
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NPUHLMN NoApa3yMeBaeT TakXe BO3MOXHOCTb YaCTHOr0 nLa npueo-
ANTb HEO6XOAMMbIE apryMeHTbl U MPeAocTaBNAaTb [A0Ka3aTeNbCcTBa, a
TakKXe 6blTb MPOMH(OPMUPOBAHHLIM Hafnexawum obpa3om 0 ero
npase «ObITb BbICAYLUAHHbLIMY;

* MNPUHLWN CBOEBPEMEHHOCTM O3HAYaeT, YTO afMUHUCTPATUB-
HbIA aKT AOMKEH ObITb MPUHAT (U34aH) CBOEBPEMEHHO, TO €CTb B Te-
YeHVe pa3yMHOro cpoka, 6e3 HeonpaBAaHHOr0 A/19 KOHKPETHOWR CUTY-
aumn 3amepnsieHuns;

e MPVHLUN NPO3PaYHOCTM, COrMacHO KOTOPOMY OT Ny6anUHON
aflMUHUCTpauum TpebyeTcs 0b6ecneunTb AOCTYN YACTHbLIX NIAL, K UH-
(hopmaumm o cBoeli gesTenbHOCTU. MpPo3payHOCTb MMEET Ba YPOBHS:
1) Npo3pa4yHOCTb Ha MH(POPMALMOHHOM YPOBHE (4OCTYN K NY6ANYHON
NH(opMaunn); 2) Npo3pavyHoOCTb Ha (PU3NYECKOM YPOBHe (BO3MOX-
HOCTb YaCTHOIO IMLAa NOCETUTb TOT UM UHOW opraH nNy6anyHol Bna-
CTU C LeNbio 03HAKOMUTBLCA C ero paboTow 1 eé pesynbTatamu);

* NpUHUKUN 3PHEeKTUBHOCTM BKIKOYAET B CebSA: CBOEBPEMEH-
HOCTb JeWCTBUIA NyGANYHOW afMUHUCTpaLMK; cnefoBaHue ny6imy-
HOW afMUHUCTPaLMUM HEOOXOLUMBIM LieN1IsIM B COOTBETCTBUM C YETKU-
MW 3afjaHnsIMK; OLIEHKY OyayLLEero Bo3aeicTBUA peLleHnin (4encTeunin)
ny6/IMYHON afMUHUCTPALMM Ha YacTHOe NULL0; y4eT nybinmyHon ajg-
MUHUCTpaLUeli CBOero npefblayLiero onbiTa B npouecce NpUHATUS
peLLeHnin (coBepLueHNs AencTens)L

* MPUHUUN NOLOTYETHOCTU MpPeLnosaraeT, YTo CyObeKTbl Ny6-
NMYHOIN afiMUHUCTPaLUN ABAKOTCA NOLOTUYETHBIMY YaCTHLIM MLAM.
B cBA3M € 3TUM YaCTHbIM NKLLAM JO/MKHO 06ecneynBaTbCs Npaso Noa-
[aBaTb AeTa/lbHON MPOBEpPKE UM KOHTPOMIO AeATeNIbHOCTb CYyObeKTOB
nyoANYHON afMUHUCTPaLUX, BO-NEPBbIX, U 06A3aHHOCTb CamMMX
CyObEKTOB NMY6AUYHON agMUHUCTPaLMN OTUATLIBATLCA Nepes YacT-
HbIMW NNLAMK, BO-BTOPbIX.

1 MyxTeubka A. A. 3anpoBaf>KeHHf MNPUHLUWTB Ta CTaHAapTe Hajex
ypagyBaHHA y alanbHoen ny6nlyHo\' agmMcTpauH // HaykoBl 3anucku. HOpuanyll Hayku.
2010. T. 103. C. 36"10.
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nasa 3
NCTOUHMKN aIMUHUNCTPATUBHOIO
npasa

29. UTo noHUMaeTcA Nof KaTteropmenh «MCTOYHUK
aAMWUHUCTPATUBHOIO Nnpasa»?

MoHATME «UCTOYHMK NpaBa» M MPOM3BOAHOE OT HEro «MUCTOUYHMK
aAMUHUCTPATMBHOIO MpaBa» TONIKYKTCS B Hay4HOW nuTepatype C
[BYX OCHOBHbIX MO3uuMiA. Yalle BCero nog WCTOYHMKOM MpaBa Mo-
HUMaOT (hopMy BblpaXeHna 1 3aKpenneHnsa HopMm npasal Hapagy
C 9TUM CYLLECTBYET TaKXe KOHLenuus, aBTopbl KOTOPOW CUATAIOT, UTO
MCTOYHUKOM MpaBa (MCTOYHMKOM af[MUHWUCTPATMBHOIO Mpasa) AB/fA-
tOTCA CU/bl, NPUYUHBI, KOTOpble 06ycnaBnnBalT (opMupoBaHme
1 NOSIB/IEHME HOPM npaBa2 VIHbIMW CloBaMu, UCTOYHMK Mpasa 06b-
ACHSIET, OTKyAa 6epeTca HOopMa npaBa, KakK OHa «POXAeTCs».

B cBA3M C 3TMUM HEO6XOAMMO pa3nnuaTbh KaTeropum «MCTOYHUK
npaBa» (0TBeYaeT Ha BOMpPOC, OTKyzda 6epeTcsa HopMa npasa) v «dop-
Ma npaBa» (0TBeYaeT Ha BOMpoC, B YeM (Kaknm 06pa3om) (mKCupy-
eTcsl, NONyYaeT BHeLLHee NPOAB/IEHNE HOPMa MpaBa).

"oBOpsA 06 UCTOYHMKAX BO3HWMKHOBEHMUS NpaBa, CTOMT OTMETUTD,
YTO MepPBOMCTOYHUKOM HOPMbI MpaBa ABMAETCA BHYTPEHHAA CYLL-
HOCTb HapOAHOrO AyXa, XXM3HEHHbIN YKNaj, CYLLeCTBYHOLMIA B pam-
Kax onpefeneHHON TeppuTopun. B 3TOM CMbIC/IE MOXHO FOBOPUTL O
TOM, YTO HOPMbI NpaBa MOPOXKAAKTCA CaMOW XKMN3HbIO, OHU MpesCcTaB-
NAT COO0M HEOTHEM/IEMYHO COCTaBAIOLLYI0 YeN0BEYECKOro 6bITHS.
MMoATBEPXAEHMEM 3TOr0 MOXET CNYXWUTb (PaKT CYLLECTBOBaHUA NPU-
POLHbIX MPaB YeN0BeKa, TO eCTb TeX, KOTOPbIE MMEET YE/I0BEK C POX-

CkakyH O. ®. Teopw gepxasu | npasa: WApYyYHUK / nep. 3 poc. Xaptos: KoHCyM,
2001. C. 308.
2 duwocodla Ta eHymknonesla npasa B Ywsepcuten CBATOro Bonogummpa: y 2 kH.
Ku'i: nbuwb, 2011, (Mam’aTkn npaBHu4o! gymkn KunYscbkoro ywsepcuteTy). KH. 1/ yknag.
I. C. MpuyeHko, B. A. KopoTkuii; 3a pea. I. C. MpuueHka. C. 336.

79



100 OTBETOB HA 100 BOIMNPOCOB

[EHUS, B CBA3M C YEM OHW He MOTYT ObiTb OrpaHNYeHbl HUKEM W HU-
yeM. DTV npaBa, HallefLIMe 3aKpeneHne B npase, NPeAoCcTaBeHb
4enoBeKy NPUPOLAOIA N CONPOBOXAAOT €r0 Ha MPOTSXKEHWMN BCEI XKU3-
HU.

W3 ckasaHHOro cnefyet, YTo rocyfapcTBo ABMSETCA /MLLUb BTOPO-
CTeneHHbIM (HEOCHOBHbLIM) TBOPLOM (MCTOYHMKOM) npasa. Kpowme
TOro, rocyfapCcTBo MOXET CcO34aBaTb HOPMbl MpaBa MMlWb Npu ABYX
YCNOBUSIX:

BO-MepPBbIX, €CNU AN PerynmpoBaHns O0OLLECTBEHHbIX OTHOLLe-
HWI He XBaTaeT HOPM MPUPOLHOrO Mpasa;

BO-BTOPbIX, HOPMbI MpaBa, CO3f4aHHble roCcyapcTBOM, He NPOTU-
BOpeYaT ¥ He HapyLLaloT HOPMbI MPUPOAHOro MNpasa.

Mcxops u3 ckazaHHOTO MOXHO YTBEPXKAaTb, YTO Ha IULLO NpUopK-
TeT NPUPOAHOIO Npasa fnepes NO3UTUBHBIM, KOTOPbIA, HANMOMHUM, fe-
XXWUT B OCHOBE MpPUHLMMNA BEPXOBEHCTBA MNpasa.

[MOMHS O pasHuLEe Mexay KaTeropusamy «UCTOYHWUK Mpasa» W
«hopma npaBa», B fa/ibHeiwwem 6yLeM MUCMoNb30BaTb TEPMUH «UC-
TOUHMK agMMHUCTPATMBHOIO NpaBa», KOTOPbIA cneayeT paccmar-
puBaTb Kak (opmy (cnocob) 3akpenneHus (06bEKTUBMU3ALMM) HOPM
aflMUHUCTPATMBHOIO npasa. BmecTe ¢ 3TUM HYXXHO 06paTUTb BHUMa-
HMe U Ha TOT (paKT, YTO UCTOUHMK aMUHUCTPATMBHOIO Npasa BbIMoN-
HSAET He TONbKO (DYHKLUMIO 06BEKTUBM3ALMMN NPaBa, a CMYXWUT U opn-
AMYECKO OCHOBOW [ieATeNbHOCTU MY6/IMYHON aiMUHUCTpaLUN.

Cuctema UCTOYHMKOB a[MUHUCTPATUBHOIO Npasa Nocse NPUHATUA
KOHCTUTYLMN YKpauHbl, NPU3HaHUA NPUHLMNA BEePXOBEHCTBA Npasa,
Hayana npowecca eBPOMHTErpawuy noAsepriach CyLUeCTBEHHOW Kop-
PEKTUPOBKe, B pe3ynibTaTe KOTOPOW YBENMYMIOCh KONMYECTBO WX BU-
[0B. B gaHHOM cnyyae peyb UAET O AOMONHEHUW CTaHAAPTHOrO nepey-
Hfl UCTOYHWKOB aAMUHUCTPATUBHOIO Npasa, NPeLCTaBNeHHOro PUan-
YECKMMW aKTamK, Hanpumep, akTamu opraHoB CyzebHoOl BnacTu.

VCTOYHUKM aAMUHUCTPATUBHOIO NMpaBa MpeacTaB/ieHbl cre-
AYOLMMN BUAAMM:
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 HaUMOHaNbHbIMW (DOPMaN30BaHHLIMM FOPUANYECKMI aKTamm;

e MeXAyHapoAHbIMKU (eBPOMENCKMMM) (opMann30BaHHbIMU
IOPUANYECKMMUN aKTaMu;

* PELUEHNAMU MEeXAYHaPOAHbIX CYAeOHbIX MHCTaHLWIA;

e aKTamu HalLMOHaNbHbIX OpraHoB Cyfe6HOI BNacTu;

* HefhopMann30BaHHbIMW aKTaMu.

30. KakoBa cuctema HauMOHa/IbHbIX (*)OpMaJ'II/BOBaHHbIX
HPNANYECKNX aKTOB KaK NMCTOYHNKOB
AAMUHUCTPATNBHOIO npaBa?

HaumoHanbHble (hopMann3oBaHHbIe HOPUANYECKME aKTbl, OOPM-
NeHHble B BUAE ODULMAIBHOTO JOKYMEHTA, UMEKT Pa3BETBEHHYHO
cucTeMy. BmecTe ¢ TeM HEOOXOAMMO MOMHMUTb, YTO «YUCTbIX» aaMu-
HUCTPATUBHbIX HOPUANYECKMX aKTOB, COCTOALLMX UCK/THOUMTENBHO 13
HOPM afMVUHUCTPATUBHOIO MNpaBa, HEMHOM0. B GO/bLUMHCTBE CyYaeB
B OHOM OPUANYECKOM aKTe COCPeA0TOUEHbI HOPMbI HECKO/IbKMX OT-
pacneii npaBa. Takue «KOMMNIEKCHbIE» IOPUANYECKME aKTbl, KaK CNnej-
CTBWe, OyAyT O4HOBPEMEHHO UCTOYHUKAMM [/151 HECKOMbKMX OTpacneit
npaBa, TaK Kak B WX CTaTbAX 3aKPENstOTCA COOTBETCTBYHOLME OT-
pacneBble HOPMbI Mpasa.

Mpumep

3aK0oH YKpauHbl «O Npokypatype» ABMAETCA «KOMMIEKCHbIM
IOPUANYECKMM aKTOM, MOCKOJIbKY B €ro ctaTbfX COCPeAOTOYEHbI
HOPMbl Pa3/IMYHbIX OTpacnein npaea, B YacTHOCTW, YroJIOBHO-
npoueccyanbHoro (cT. 22 3akoHa 3akpenaseT MoJHOMOYMUA Npo-
Kypopa BO Bpems CyfeGHOro pacCMOTPeHUs YrofioBHbIX Aen),
afMWHUCTpPATMBHO-MpoLeccyansHoro npaea (B CT. 23 3akoHa
(hUKCUPYHOTCA YCNIOBUA U MOPALOK NpeacTaBuMTe/IbCTBa NPOKypa-
TYpOli MHTEPECOB rpaXkfaHWHa WAn rocygapctea B cyfe, B TOM
yncne U B agMUHUCTPATMBHOM). Takum 06pa3oM, UCTOUHUKOM
YrOJIOBHO-NPOLLeCCYa/ibHOro npasa ABNAETCA CT. 22 3aKOoHa YK-
panHbl «O NpoKypaType»; a CT. 23 ABNAETCA UCTOYHUKOM afMu-
HUCTPATUBHO-NpOLeccyanbHOro npasa.
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OCHOBHbIMM BAaMV HaLMOHa/bHbIX (POPManN30BaHHbIX OPUAN-
YECKMX aKTOB, BbICTYNAKLWMX WCTOYHMKAMU aAMUHUCTPATUBHOIO
npaBa, SBNAOTCS 3aKOHbI W NOA3aKOHHbIE aKThbl.

3aKOHOM MOXXET MMEHOBATbCA WCKAOYNTENbHO HPUANYECKUIA
aKT, NMPUHATBIA BepxoBHoW Pagoli YKpanHbl Nof Ha3BaHNEM «3aKOH».
Kpome 3Toro, craTyc 3akOHa MMEHT KoAM(MUMpOBaHHbIe aKTbl (KO-
AEKCbl), MeXAYHapoaHble 40r0BOPbI, paTUPULMPOBaHHbIE NapaMeH-
TOM, a Takke gekpeTbl KabnHeTa MUHUCTPOB YKpauHbl, U3[aHHbIE
NpaBUTENbCTBOM A0 NPUHATUA KOHCTUTYUMN YKPanHbI.

BHumaHne!

COBOKYMHOCTb UCKNHOYUTENIbHO 3aKOHOB, KOLEKCOB, MeXyHa-
POAHbLIX LOrOBOPOB U LEKPeTOB 06pa3yeT KaTeropmio «3akoHoda-
TENbCTBOY.

CucTema nof3akoHHbIX (HOpPMaTUBHO-MPaBOBbIX) aKTOB AB/AETCA
[0CTaTOYHO CNOXHOM, TaK Kak COCTOUT U3 TPex OTAe/bHbIX MOACU-
cteM: 1) MOA3aKOHHbIX aKTOB OpPraHoB rOCYAapCTBEHHON BNacTu;
2) NOA3aKOHHbIX aKTOB OpraHoB BnacTy ABTOHOMHON Pecny6/mku
KpbiM; 3) noA3akOHHbIX aKTOB OpraHoOB MeCTHOro camo-
ynpasneHus.

CucTtemMa Noa3akoHHbIX (HOPMATMBHO-MPaBOBbIX) aKTOB
OpraHoB rocyAapCcTBEHHOW BnacTu

Mopf3akKoHHbIE aKTbl
MoA3aKOHHbIE aKThbl

MoA3aKOHHbIE aKThbl MHbIX 0pPraHoB rocyaap-
N CY[l0B ! UHbIX OPraHOB B
OpraHoB MUCMOMHUTENb- CTBEHHOI BnacTu, enCTeMe CVABEHOM
HO BacTu BbINOMHAWMUX yNpaB- YA

B/lacTu
neHueckue yHKUUN

flocTanosnena YKasbl lNpe3ungeHTa Mpunkasbl KOBOAUTENe
Kabunera Munycrpos YK :MHb;q (FI)'I eace ;Tyeneﬁ)ﬂc 0B
YKpavHbl P peAcen YA
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MpukKasbl yeHTpanbHbIX MpuKasbl opraHoBs Mpukasbl pykosogutenei
OpraHoB WCNONHUTENb- TOCYAapCTBEHHOW BNacTu, annapaTtoB CYfoOB
HOW BnacTu He UMel W mnX cTaTyca
opraHa MCNONHUTENbHOW
BnacTu (Hanpumep, Cnyx-
6bl 6e3onacHoCTH
Y KpauHsbl, FeHepanbHoOW
NpoKypaTypbl Y KpauHbl,
HaynoHanbHOro 6aHka
YKpauHbl 1 T. 4.)

Mpukasbl pykoBogutens
FocygapcTBeHHOM
cyaebHoll agMuHUCTpa-
L1 YKpauHsbl

PacnopsixeHna rnas
MECTHbIX FOCYAapCTBEH-
HbIX agMUHUCTpaLnit

MpukKasbl pykoBoauTenei
TeppuTOpManbHbIX
ynpasneHuii FCocypap-
CTBEHHOW cyfnebHOW
agMUHUCTPALUN Y KPauHbl

Mpukasbl pykosoguTte-
neil CTPYKTYPHbIX
nogpasfeneHnii MecTHbIX
rocyfapcTBeHHbIX
agMuUHMCTpaLui

Mpukasbl npegcegatens

Bbicwei kBanudukaym-

OHHOW KOMMUCCUU Ccyfeit
Y KpauHbl

Mpukasbl pykoBoauTenei
TeppUTOpUanbHbIX
nogpasgeneHunii LeH-
TpanbHbIX OPraHoB
MCMONHUTENbHOW BRacTwm,
KOTOpble He BXOAAT B
cocTaB MecTHOW rocygap-
CTBEHHOW agMUHNCTpa-
unMn (Hanpumep, Hayanb-
HWKa rNaBHOTO ynpasne-
HWUA HaLWOHaNbHO
nonuuum B lHenpone-
TPOBCKOW 06nactu)

BaxxHo
Mpe3npeHT YKpauHol 1 KabuHet MUHUCTPOB Y KpauHbl n3ga-

0T TaKXKe W TakKoi BUJ, HOPUANYECKOTO aKTa, KaK pacrnopsiKeHue.
OfHaKo pacrnopshXeHns B MoAaBstoleM 60MbLIMHCTBE CMyyaes
He cofiep)XaT HOPM MpaBa, a CnefoBaTeNlbHO, He OTHOCATCSA K Ka-
TEropyum HOPMaTMUBHO-NPABOBbLIX aKTOB.
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Cuctema Nof3aKoHHbIX (HOPMaTMBHO-MPaBOBbIX) aKTOB
opraHoB Bnactm ABTOHOMHON Pecny6nnkun Kpbim

Ha3BaHwue opraHa Bupg akTta
BepxoBHasi Paga ABTOHOMHOIA NoCcTaHOBJ/IEHMA
Pecny6nnkn Kpbim
CoBeT MUHUCTPOB ABTOHOMHOW NnocTaHOBNEHUSA
Pecny6nnkn Kpbim
MwuHuctepcTBa ABTOHOMHOM nprkasbl
Pecny6nnkn Kpbim
PecnybivKaHCKNUe KOMUTETbI npukasbl
ABTOHOMHOI Pecny6nnkn Kpbim
VHble opraHbl UCNOMHUTENbHOWN npuKasbl
BnactTm ABTOHOMHOWN Pecny6ninkun
Kpbim

CuctemMa NoA3akKoHHbIX (HOPMATUBHO-NPaBOBbIX) aKTOB
OpraHoB MeCTHOro camoynpaB/ieHUs

HasBaHue opraHa Bua akTa

MecTHbli1 coBeT (o6nacTHoM peLueHus
COBET, FrOPO/CKOl COBET, paliOHHbIN
COBET, CeNbCKWUIA COBET)

VICNONHUTENbHBIA KOMUTET peweHnn
MECTHOrIo coBeTa

CopoacKoli, NOCeNKoBbIW, Cefb- pacnopsixxeHus
CKWiA ronoBsa

31. ABngaetca N1 KOHCTUTYUMA YKpanHbl UICTOYHUKOM
aMUHUCTPATUBHOIO npasa?

Ha ocHOBaHMW aHanu3a Hay4HOl W y4ebHOI NMTepaTypbl MOXEM
YTBEPXAATb, YTO YYeHble CXOAATCA BO MHEHUM, YTO KOHCTUTYUMS
YKpauHbl ABNSETCS UCTOYHMKOM afiMUHUCTPATUBHOIO npasa. [ogo6-
Hble BbIBOAbl CAeNaHbl U B OTHOLLEHNM APYTUX OTpacneii npasa, Npea-
CTaBUTENN KOTOPbIX CYATAOT, YTO KOHCTUTYLMS YKpavHbl BbICTymnaeT
MCTOYHNKOM, COOTBETCTBEHHO, PaXKAaHCKOro, 3KOMOrMYecKoro, 3e-
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Me/NbHOrO U T. A. NpaBa. OHaKO C TaKoW TOYKON 3PEHNS COrNacuThbeA
HEBO3MOXHO, NMOCKO/IbKY NOAO0GHBIA NOAX0A BbIXONawWMBaeT posb U
3HayeHne KOHCTUTYLUM YKpauHbl B PeryivpoBaHMmn 06LEeCTBEHHbIX
OTHOLLIEHWIA, ypaBHMBaeT HOpMbl OCHOBHOI0 3aKoHa C HOpMamMu MHbIX
oTpacnei, nogoTpacneli U MHCTUTYTOB HaLMOHanbHOro npasa. Hop-
Mbl KOHCTUTYLMWN YKparHbl ABAAOTCA HOPMaMy KOHCTUTYLMOHHOTO
npaea, a cama KOHCTUTYUMS - €ro LEeHTpaibHbIA UCTOUYHMK. [JaHHbIiA
BbIBOA, NPeACTaBNAETCA NIOrMYHbIM 1 060CHOBAHHbLIM, TaK KakK 0gHa v
Ta XXe HopMma, 3afukcupoBaHHasi B KOHCTUTYUMU, He MOXeT ObITb
OAHOBPEMEHHO HOPMOI N KOHCTUTYLMOHHOTO, U aAMUHUCTPATUBHO-
ro, 1 3emenbHOro npaea. CnefoBatenbHo, cama KOHCTUTYLUMA He Mo-
XET ObITb UCTOYHUKOM, C OZHON CTOPOHbI, KOHCTUTYLIMOHHOIO Npasa,
a C Ipyroi - HeCKONbKMX AECATKOB UHbIX OTpacnei npasa.

3 ckazaHHOr0 MOXKHO CAenaTb OCHOBHOW BbIBOA, & MMEHHO, YTO
KOHCTUTYUMA YKpanHbl He IBNSIETCS UCTOYHMKOM afMUHUCTpPa-
TVMBHOIO npasa.

B 10 e Bpems KOHCTUTYLMSA YKpauHbl MOXET BbICTynaTb U pe-
a/lbHO BbICTynaeT 6a30ii:

BO-NepBbIX, 418 POPMUPOBAHNSA CUCTEMbI UCTOUHWUKOB aAMUHN-
CTPaTMBHOrO Npasa, MOCKO/NbKY ONpeaensieT nx BuAbl U COMOAYMHeE-
HVe Mexay Co6ol;

BO-BTOpPbIX, A4S HAMOMHEHUS UCTOYHWUKOB afMUHUCTPATUBHOIO
npaBa KOHKPETHbIM COAEpXKaHMeM, TaK Kak OYeHb 4acTO MMEHHO B
HOpPMax agMUHUCTPATUBHOIO MpaBa NPOUCXOAUT KOHKPEeTM3aL s KOH-
CTUTYLIMOHHBIX NOMIOXEHMWIA;

B-TPeTbUX, AN MPOBEPKN PasMeLLeHHbIX B UCTOYHMKAX aAMUHN-
CTPaTMBHOIO MpaBa HOPM Ha NPeAMET UX KOHCTUTYLMOHHOCTM.

3n0)KeHHOE HUKOUM 06pa3oM He MCK/oYaeT U He MPUYMeHb-
LLAeT YPOBHS 06513aTeNIbHOCTU KOHCTUTYL MU YKpauHbl ans cy6b-
eKTOB Ny6/IMYHON agMUHUCTPAL MK, PaBHO KaK W A1 ApYrUX y4acT-
HUKOB afIMUHUCTPATUBHO-MPABOBbLIX OTHOLLUEHWiA, KOTOpble 06s13aHbI
PYKOBOZCTBOBATbCA €10 B MPOLECCE CBOEN AeATenbHOCTU. WHbIMU
cnoBammn, KOHCTUTYLMS YKpauHbl, He Gyay4n UCTOYHUKOM agMUHW-
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CTPaTUBHOrO Npasa, He TepseT CBOEro PerynvpyroLLero 3HayeHms ans
cepbl PYHKUMOHUPOBaHWSA NYOGANYHOR afMUHUCTPaLMK',

32. UTo npeacTaBnsitoT o060 MexayHapoaHble
(POpMa/IN30BaHHbIE KPUANYECKIME aKTbl KaK UCTOUHMKMN
aAMWUHUCTPATMBHOrIO npasa?

YKpauHa, 3aKkpenus Ha KOHCTUTYLWMOHHOM YPOBHe Mpuoputet
MeX[yHapoLHOro npaea Haf HaumoHanbHbIM (4. 1cT. 9 KoHCTUTYLMK
YKpauHbl), cTas yneHoMm CoseTa EBponbl 1 Apyrnx MexayHapoaHbIX
WHCTUTYLMIA, NPU3HAB HOPUCLUKLUIO MeXAYHapoAHbIX (eBponeii-
CKUX) Cy[0B, TEM CaMbIM B3f1a Ha Cebs 0643aTeNbCTBO PYKOBOACTBO-
BaTbCs B CBOEM AeATEe/IbHOCTU TakXe U HOpMaMu MeXAyHapoAHOoro
(eBponeiickoro) npaea. Hemanas 4acTb TaKMX HOPM HEMOCPEACTBEH-
HO KacaeTcs perynmpoBaHus AeATeslbHOCTU CyObeKTOB My6aNYHONA
afMVHUCTpaLUK, CNefoBaTe/IbHO, OHU TakKXe ABMAKTCA COCTaBHbLIM
3M1IEMEHTOM CUCTEMbl UCTOYHUKOB aAMUHUCTPATUBHOIO Mpasa.

MprYMeHeHMe MeXAYHapOHbIX 4OrOBOPOB B YKpauHe onpenens-
eTCs TaKMMU YCNOBUSIMU:

* 3anpelieHo NPUMEHNATb B NpaBe YKpauHbl MeXAYHapOAHble
[0roBOpbI, KOTOpbIe NpoTUBOpeYaT KOHCTUTYL MU YKpanHbl;

* HOpPMbl MEeXAYHapOAHbIX A0roBOPOB, PaTUPULMUPOBAHHBLIX
BepxoBHoli Pafioil YkpauHbl, NprobpeTaroT CTaTyC HOPM HauMOoHa/b-
HOrO Mpasa;

* B C/ly4Yae KONMM3MN HOPM PaTUPULMPOBAHHBLIX MeXAyHapoa-
HbIX 4OrOBOPOB M HOPM HaLMOHANLHOr0 NpaBa NPUMEHSAOTCA HOPMbI
MEXAYyHapOLAHbIX A40r0BOPOB2

1 lanwmHa H. B. AgMWwiIoTpaTnBHO-NpaBoBe 3abe3neyeHHs peannauH KOHUenuH
cowansHo! gepxasu: guc. ... A-pa topug. Hayk. 3anoplxxksa, 2016. C. 150-151.

2 3aranbHe agMHMCTpaTuBHe npaBo: rugpyyHuk / 1 C. puueHko, P. C. MenbHUK,
A. A. lMyxTeubka Ta wW.; 3a 3ar. pea. I. C. I'puueHka. Knys: HOpwkom 1HTep, 2014. C. 102.
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B cooTtBeTcTBMM €O CT. 3 3aKOHa YKpanHbl «O MeXAYHapOoAHbIX
forosopax YKpanHbi»10T 29 noHa 2004 1. mexayHapoHble 40roBo-
pbl23aKnoyaroTes:

* [1pe3ngeHToM YKpauHbl WU NO ero Mopy4YeHuto - 0T UMeHU
YKpauHbl;

» KabvHeToM MWHUCTPOB YKpauHbl UK N0 €ro nopy4veHuto -
OT MEHWN YKpauHbl,

* MWHUCTEPCTBAMW W OPYTMMWU LEHTpasbHbIMKW OpraHamMmu uc-
MOMHUTE/IHOW BNAacTW, FOCYAAapPCTBEHHLIMW OpraHamy - OT UMEHU
MUHUCTEPCTB, APYIUX LEHTPasbHbIX OPraHoB WCMOJIHUTENbHON Ba-
CTW, rocyaapcTBeHHbIX OpraHoB.

B YkpauHe ceituac eicTBYeT HEMaN0o MeXAYHapOoLHbIX AOroBo-
POB, HOPMbI KOTOPbIX LO/MKHbI NPUMEHSATLCA BO BPEMS perynnposa-
HUS aAMUHUCTPaTUBHO-MPaBOBbLIX OTHOLLEHWI. B KayecTBe npumepa
MOXHO Ha3BaTb:

» KoHBEHUMIO 0 3aliMTe NpaB 4YesoBeka M OCHOBOMO/MAraLLmX
cBo6og oT 4 Hosbpsa 1950 r.3

» EBpONenckyto KOHBEHLMIO O Bblgaye MpaBOHapyLUMTeNnein ot
13 pekabpsa 1957 r.4;

* PamouHyto KoHBeHLM0 OpraHusaunm O6beanHeHHbIX Hauuii
06 M3MeHeHun knumara ot 9 mad 1992 r5u T. n.

33. AenawoTca nu LOPUINYECKME aKTbl EBPONENCcKoro
Colo3a UCTOYHMKAMN afMUHUCTPATUBHOIo npasa?

Heo6xoa1MOCTb NPU3HaHUS tOpPUANYECKNX akToB EBponelickoro
Coto3a (ganee - EC) MCTOUYHMKAMU aaMUHUCTPATMBHOO NpaBa YKpaw-

1 Bspgomocn BepxosHo! Pagn Ykpa'wn. 2004. Ne 50. Ct. 540.

2 MexXayHapoaHblii [OroBop YKpauHbl 3ak/ouyaeTcs B NMUCbMEHHOW dopme ¢
MHOCTPaHHbIM roCyfjapCTBOM WA APYTUM CYy6bEKTOM MeXAyHapOAHOro npasa, perynupyercs
MeX/[lyHapOo/HbIM MpaBoOM He3aBUCKUMO OT TOF0, COAEPXUTCA [OroBOpP B OLHOM W/IN HECKO/IbKNX
CBSI3aHHbIX MeXJy CO060i [OKyMeHTax W He3aBUCUMO OT ero KOHKpPETHOro HauMeHOBaHWs
(porosop, cornatleHne, KOHBEHLWSA, NakT, MPOTOKON U T. M.).

3 OdwwHmit Blenmk Ykpa'wm. 1998. Ne 13, Ne 32. C. 270.

4 OduwwHWi BIOHNK YKpa'wm. 2004. Ne 26. CT. 1734.

5 OduwWwHUA BIOHNK Ykpa'wm. 2012. Ne 83. C1. 3381.
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Hbl BbITEKAET U3 MONOXEHMI CornallueHns 0 NapTHePCTBE W COTPYAHU-
yecTBe MeXay YKpanHoi 1 Esponeiickumn CoobLecTBaMm 1 UxX rocy-
fapctesammu-yneHamu ot 14 noHa 1994 r.] 3akoHa YkpauHbl «O6 O6-
LLerocy4apCTBEHHON NporpaMme afantauum 3aKoHo4aTebCTBa YKpau-
Hbl K 3aKOHOoAaTenbcTBY EBponeiickoro Cotoza» 0T 18 mapta 2004 1.2
CornaweHns 06 accoumaumm Mexay YKpavHOR, ¢ OAHOW CTOPOHbI, W
EBponelickum Coto3om, EBpOMENCcKMM COAPY>XECTBOM MO aTOM-
HOW 3Heprum W WX rocyfgapcrBamu-yneHamu, 3 ApYrou
CTOPOHbI3

CornacHo HasBaHbIM HOPUANYECKUM aKTaM YKpauHa B3fna Ha
cebs 0643aTeNbLCTBO MPUBECTU COOCTBEHHbIE 3aKOHbI U Apyrue HopMa-
TUBHO-NPaBOBLIE aKTbl B COOTBETCTBUE C 3aKoHogaTenbcTsom EC.

FapMOHM3aLUMs YKPaUHCKNX IOPUANYECKX aKTOB U eBPONeCcKuX,
B MEPBYI0 0Yepepb, LO/MKHA OblTb JOCTUIHYTA B TaKUX Cepax, Kak:
TaMOXXeHHOe, GaHKOBCKOe [efi0, 3aKOHOAATeNlbCTBO O KOMMaHUAX,
OyXranTepcKkuii yyeT KOMMaHWiA WU Hanoru, MHTeNneKTyanbHas cob6-
CTBEHHOCTb, OXpaHa Tpyfa, PUHAHCOBbIe YCYrK, NpaBuia KOHKYpeH-
LMK, TOCYAapCTBEHHbIE 3aKYMKW, 0XpaHa 340P0Bbs W XXU3HW NHOLEN,
YXMBOTHBIX W pacTeHWIA, OKpYXXatoLLeii cpefbl, 3awuta npas noTpebm-
Tenei, HeNPsMOe HaIoro06/10)KeHWe, TeEXHUYECKMe npaBuia 1 cTaH-
[apTbl, 3aKOHbl W MWHCTPYKUWW MO  AAEPHON  3Heprum,
TpaHcnopT.

B kauecTse npumepa ropugnyecknx aktos EC, B COOTBETCTBUE C
KOTOPbIMU [O/MKHbI ObITb NPMBEAEHbl HaLMOHA/bHbIE, MOXHO Ha-
3BaTh:

. Oupektusy Coseta 85/337/EEC oT 27 utoHsa 1985 r. (C n3m:
HeHMsIMU, BHeCeHHbIMK AnpekTunsoii 97/11/EC ot 3 mapTta 1997 r.) 06
OLLeHKe B/IMSAHUA HEKOTOPbIX FOCYAApCTBEHHBIX U YaCTHbIX MPOEKTOB
Ha OKPYXXatoLLyto cpeay;

1 OWwWHMA WeHuK Ykpa'wn. 2006. Ne 24. Ct.1794.
2 Buwomoen BepxosHot Paan Ykpalum. 2004. Ne 29. Ct. 367.
3 O¢WwWwHMIA BIOHUK YKpa'wn. 2014. Ne 75. T. 1. C1. 2125.

88



IMABA 3. ICTOYHWVKN ADMUNHNCTPATVBHOIO NMPABA

» [upekTtny Coseta 92/104/EEC 06 oxpaHe Tpyja Ha Mnop3em-
HbIX OTKPbITbIX FOPHOLOOLIBAOLLMX MPEANPUATURAX;

o [vpekTtney 95/45/EC EBponeiickoro napnameHTa n CoBeTa
«O 3awmTe rsnyeckux nuy, npn o6paboTke NepcoHabHbIX AaHHbIX
1 0 CBOOOLHOM MepeMeLLeHNN TaKNX AaHHbIX» 0T 24 oKTA6psa 1995 T.
T N

CnepoBatefilbHO, HaLMOHa/bHble HOpUANYECKMe aKTbl, KacatoLyu-
ecs Ha3BaHHbIX cthep, MO0 AOMKHBI ObITb M3MEHEHbI, MO0 CO34aHbI
TakuMm 06pa3oM, 4TOObl OHM OTBeYasM eBPOMEeNCcKUM aHanoram. B
CBA3W C 3TUM MOXXHO CLieNaTb BbIBOL, UTO topuanyeckue aktol EC Ha
CErOAHSALIHNA AeHb ABAAKOTCA HOPUANYECKOA OCHOBOM (MCTOYHUKOM
npasa) NWLWb 415 NPaBOTBOPYECKOW AesATeNbHOCTU Cy6beKTOB Myo-
NMYHON agMuHUCTpauun. YTo e KacaeTcs ciepbl MpaBonpumeHe-
HWS, TO Ha3BaHHbIe aKTbl CTaHYT 06A3aTe/IbHbIMU A1 Y KPauHbl NNLLb
rocne ee BXOXAeHus B coctaB EBponelickoro Coto3a. B ¢BA3uM ¢ aTum,
MX MOKa Hefb3si CUMTATb MOSTHOLEHHLIMU UCTOYHMKAMU afMUHUCTPa-
TUBHOIO Mpasa.

34. FBNseTCs M aKT opraHa cyae6Hoin BnacTu
NCTOYHVUKOM aJMVUHUCTPAaATUBHOIO npasa?

Cyabl 1 cyaby OTNPaBNAOT NpaBocyamne, UHbIMK CoBaMu, Mpu-
MEHSAIOT MPaBO K KOHKPETHbIM (MHANBUAYAbHBIM) XXU3HEHHbIM CUTY-
aumam 1 nx yyactHmkam. OfHako fOBO/IbHO YacTO OHM CTa/IKMBaKOTCA
¢ npobenamu, B YaCTHOCTW, NPOTUBOPEUMNBOCTBLIO U HECOr1aCOBAHHO-
CTbHO OTAE/bHbIX NOMNOXEHWUIA HOPULNYECKUX aKTOB, YTO, ECTECTBEH-
HO, YCNOXHSAET OTMpaB/ieHne npasocyauns. B cBA3M € 3TUM BO3HUKAET
Heo6X04MMOCTb OMepaTMBHOIO BOCMOJIHEHMS NMPO6eNoB B Npase, YTo
[AOCTUraeTcsa NyTem MNPUHATUA opraHamu cyaebHO BnacTu pasHo-
06pasHbIX aKTOB: nocTaHoBneHwi MneHyma BepxoBHoro Cypga, nmpa-
BOBbIX BbIBOAOB BepxosHoro Cyga YkpauHbl 1 T. 4. OfHako ropuam-
yeckas npupofa YNoMSHYTbIX aKTOB Ha CErOAHALWHWI [eHb U3yyeHa
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HefocTaTo4yHO. KpoMe TOro, He fiaH U YeTKKiA OTBET Ha BOMNPOC, SBNS-
tOTCS /1N JaHHbIE aKTbl UCTOYHUKAMK aAMUHUCTPATMBHOIO MpaBa.

Mpumep

lMneHymom Bbiclwero agMMHUCTPATUBHOTO cyfa Y KpauHbl 29
CeHTA6ps 2016 r. NpuHATO nocTaHoBneHne Ne 10 «O mpakKTuke
NpYMeHeHnsa agMUHUCTPATUBHLIMUK CyAamMy 3aKOHOLATeNbCTBa O
[JOCTyne K Ny6/MyHOi nHhopmaumm». B faHHOM JOKYMEHTe, Kpo-
Me peKoMeHfjaumnii npoLeccyanbHOro xapakTepa, afpecoBaHHbIX
afqMWUHUCTPATUBHBLIM CyAaM, COLEPXATCA TaKXe MOMOXeHUs, KO-
Topble, PaKTUUYECKN, KOHKPETU3NPYHOT NPaBOBOW CTaTyC CyObeK-
TOB My6/MYHOW agMWUHUCTpaLMK - pacrnopsgutenein ny6anMyHoiA
MH(popmaLmeli. B 4acTHOCTM, B NOCTAHOB/IEHUMN CKAa3aHO: «3aKOH
Ne 2939-Y1 He cofepXXMUT NONOXKEHWNIA, KOTOPbIE PerynnpoBanu 6bl
OTHOLUEHWA, KOrga 3anpoc Ha MH@opMauuto owmnboyHo agpeco-
BaH W HamnpaB/ieH He pacnopaauTeNnto MH(OpPMaLLMK, a ero CTpyk-
TYPHOMY nogpasfefieHnto. Ha 3Tu OTHOLIEeHUS Mo aHanornm 3ako-
Ha HeoOXO0AMMO pacnpocTPaHATb MOMOXEHUA 4YacTu TpPeTbel
ctatby 22 3akoHa Ne 2939-Y1, a nosToMy B C/iy4yae OTMpaBKW 3a-
npoca Ha MH(pOPMaLUI0 CTPYKTYPHOMY MogpasfeNieHnto nocnes-
Huii 06a3aH (BblgeneHo Hamu. - P. M) HanpaBuTb NONYYEHHbI
3anpoc Ha MHGopMaLuio pacnopaanTento UHpopmaLuu...». Bos-
HUKaeT BOMPOC, ABNAETCA NN AaHHOE MOJIOKEHNe 005A3aTe/IbHbIM
K WUCMO/IHEHWIO COOTBETCTBYHLMM CyOBEKTOM MyOBANYHON agMu-
HUCTPaLMU U MOXHO /I ero paccMaTpuBaTb B KayeCTBE UCTOY-
HWKa afiAMUHNCTPATMBHOrO npasa?

Mpexze Yem OTBETWUTb HAa MOCTAB/IEHHbI BONPOC, OTMETUM, YTO
Hamu 6yfyT aHa/IM3MpPoBaThCA NNLLb Te aKTbl OpraHoB Cyae6HON Bna-
CTW, KOTOpble MPUHUMAKOTCA UMW HE B CBA3M C PACCMOTPEHUEM KOH-
KPeTHbIX fen. PelleHns cyfoB Mo TakMM fenam BCerfa HOCAT UHAM-
BUAYa/IbHbIV XapakTep, a pa3 Tak, TO OHU He cofepxar B cebe 0653a-
Te/bHbIX K BbINONHEHUIO (COOMOAEHNIO) HEOrpaHWYEHHbIM KpPYyrom
UL, HOPM MpaBa, a CfefoBaTe/ibHo, He MOTYT OblTb U UCTOYHUKaAMM
aAMWHWUCTPATMBHOrO npasa. B cthopmynmMpoBaHHOM npasunie ecTb
TONbKO OfHO WCK/HOYEeHMe, 3admKcmpoBaHHoe B CT. 2442 Kopaekca aj-
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MWHUCTPATUBHOIO CYZ0MPON3BOACTBA YKpauHbl, rae Cka3aHo, 4To pe-
WeHne BepxosHoro Cyda YKpauHbl, NPUHATOE MO pesyfbTatam pac-
CMOTPEHUNA 3asB/IEHUA O NEPeCMOTpe CyAeOHOro peLleHns no mMoTu-
BaM HEOAMHAKOBOro MPUMEHEHUs cyaom (Cyfamum) KacCauMOHHON
MHCTaHLMKN OLHUX U TEX XKe HOPM MaTepuasibHOro npasa B NoA06HbIX
NMPaBOOTHOLLEHNAX, ABMAETCA 06A3aTe/IbHbIM 418 BCeX CYObEeKTOB
BNACTHbIX MO/IHOMOYMIA (BblAeNeHO Hamu. - P. M.), KoTopble npu-
MEHSAIOT B CBOEN [1eATe/IbHOCTM HOPMATVBHO-NPAaBOBOM aKT, COAepa-
WM yKa3aHHbIE HOPMbI Npasa, U AN BCeX CYA0B YKpauHbl. B faHHOM
c/lyyae VIMeeT MeCTO, (PakTMYeCcKW, HOPMATMBHOE peLLeHne opraHa
cyfiebHOW BnacTu, NPUHATOE N0 KOHKPETHOMY feny, HO, HECMOTPSA Ha
370, MMetloLLee AN CyObeKTOoB MyO6/MYHON agMUHUCTPaLUN 06s3a-
TeNbHbIA K UCMONHEHUIO XapakTep. Takum 06pa3om, NofO6HbIA aKT
(peLueHwve) opraHa cyaebHoi BNacTM HeO6X0AMMO NPU3HATL UCTOYHK-
KOM agMWHWUCTPATUBHOIO Mpasa.

F0BOps 0 HOPMOTBOPYECKON AeATeNIbHOCTW CyA0B, He06X0AMMO
NMOMHWUTbL O TOM, UTO cyabl (CyabW) He MOTYT NOAMEHATb CO60M 3a-
KoHoaaTensi. TonbKo BepxoBHas Pafa YKpauHbl, Mcxofs U3 cob-
CTBEHHbIX MpPeACTaBfeHNii 0 Lenn 1 3afaqax opuanyeckoro peryam-
pOBaHUA COOTBETCTBYHOLLMX OOLLECTBEHHbLIX OTHOLLUEHWIA, YMOTHOMO-
YeHa CcOo3[aBaTb HOBble HOPUAMYECKME aKTbl. B OTAeNbHbIX Criyyasx,
MOCpPeACTBOM 3aKOHa, OHa MOXeT HafleNMTb 3TUM MPaBoOM U CyObek-
TOB NY6/IMYHON aMUHUCTPaLMK. A BOT BO3MOXHOCTH cya (Cyabm) B
37Ol chepe BeCbMa OrpaHMYeHbl, TaK Kak HU OAWH 3aKOH MpPsMO He
YMNO/IHOMOYMBAET MX Ha U3faHNe HOPMATMBHO-MPaBOBbIX aKTOB, Cle-
[0BaTe/IbHO, OHW, UCXOAA M3 MONOXEHWUW 4. 2 cT. 19 KoHCTUTyumm
YKpavHbl, HE UMEIOT npasa CaMOCTOATE/IbHO 3aHMMATLCA MPaBOTBOP-
YECKOW [eATeNIbHOCTbIO.

BmecTe ¢ TeM B npoLeccyasnbHbIX Kofekcax, Hanpumep, B ab3. 1
nab3. 2 4. 2 ct. 161 Kogekca afMUHUCTPATUBHOIO Cy40NpOn3BOACTBA
YKpaviHbl, MOXXHO BCTPETUTb HOPMY ClieAytoLLero nopsaka: «pu Bbl-
bope 1 NPUMEHeHUN NPaBOBO HOPMbl K CMOPHbLIM NPaBOOTHOLLEHN-
fIM Cy[, YUMTbIBaeT BbiBOAbI BepxoBHOro Cyaa YKpaviHbl, N3/10XKEHHbIE
B MOCTAHOB/IEHMAX, NPUHATBLIX MO pe3y/ibTaTaM PacCMOTPEHUS 3asB-
NEHNA 0 nNepecMOTpe CyAebHOro peLleHne no OCHOBaHUAM, Mpegyc-
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MOTPEHHbIM NyHKTaMK 11 2 yacTu nepBoii cTatbk 237 aToro Kopgek-
ca. Cy vMeeT NpaBo OTCTYNUTb OT NPABOBOW MO3ULMK, U3/TOXKEHHOM
B BbiBOAax BepxosHoro Cyfa YkpauHbl, ¢ O4HOBPEMEHHbIM 060CHO-
BaHVWEM COOTBETCTBYHOLLUX MOTMUBOBY.

Kak BuAuM, MOMOXKEHUA MpPoLEecCyasbHbIX KOLEKCOB MNpuaatoT
npaBoBbIM BbIBOZaM CWU/Ty HOPMATMBHO-NPaBOBOr0 aKTa, KOTOpPble,
npasfa, Mo YPOBHIO CBOEeN 0653aT€NIbHOCTU OYeHb HANOMUHAIOT «soft
law»1 NOCKONbKY Y CYAOB HWXKHENW WMHCTaHUUW OCTaeTcsi BO3MOX-
HOCTb (NpPaB0) NX He NPVMEHSTL B CBOEN AeATENbHOCTU.

AHanus NnpouMTNPOBaAHHON HOPMbI CBUAETENLCTBYET O TOM, YTO B
[aHHOW chepe cnoxmnach napagokcanbHas cutyauus. C ofHON CTo-
POHbI, KOHCTUTYLMA YKpauHbl N 3aKOHbl YKpauHbl UCKIKOYakT Cy-
febHOe HOPMOTBOPYECTBO, C APYro - >XM3Hb CKNafblBAETCA TakKUM
06pa3om, 4TO Cyfbl BpemMs OT BpemMeHW CO34alT HOPMbI Mpasa, npu-
obpeTas B CBA3M C 3TUM CTaTyC «A0MO/IHUTENbHOI0» HOPMOTBOPLA.
Mpy aToM eLe 60nee yAUBUTENbHBIM ABMSETCA TOT (haKT, YTo 6e3 Ta-
KOro «JO0MOSIHATENbHOrO» HOPMOTBOPYECTBA, CyfsA MO KONNYECTBY
MOCTaHOB/MEHWI 1 NMPaBOBbLIX BbIBOJOB, YK€ HEBO3MOXHO OOOMTUCH.

PaccmatpuBas akTbl OpraHoB CyAe6HOM BNacTV B KauyecTBe HOp-
MaTUBHOIO perynsaTopa O6LEeCTBEHHbIX OTHOLUEHWA, Henb3s He 06-
paTuUTb BHMMaHWE Ha TO, YTO XapakTep 1 npoueaypa cyfebHoro Hop-
MOTBOpYeCTBa, B CPaBHeHWW C Mpouesypamu napnameHTCKUMn wu
npouegypamu, MnpoxofdalnMyU B pamkKax [LeATeNbHOCTU CyObeKTOB
nyo6ANYHOM agMUHUCTPALMK, SIMLLEHBI HEOOXOAUMBIX LeMOKpaThyec-
KX 3/1eMEHTOB, a TaKXXe, KaK NpaBuio, HauefeHbl Ha peLleHne of4HO-
ro KOHKPeTHOro cfiyyas, npy peLleHnn KOTOPOoro BO3HWUKIN WK KON-
nnsun, nnn npobens! B npase. COOTBETCTBEHHO, pa3paboTaHHbIe Cy-
[OM MpaBOBble HOPMbI VMEKT OrpaHUYeHHbIV XapakTep AencCTBuS,
3TUM OHW NPUHUUMUANBHO OTANYAKOTCA OT, TaK CKa3aTb, 0ObIYHbLIX
HOPMaTMBHO-NPaBOBbIX aKTOB, COPUEHTUPOBAHHbLIX WM3HAYa/IbHO Ha
perynvpoBaHme HeorpaHWYeHHOro Ko/nuyecTBa cnyvaeB. Takum 06-
pa3oM, aKTbl OpraHoB CyAe6HOl BnacTM HeobXOAMMO paccMaTpuBaTh
B KQUecTBe «yCeYeHHOro» BMAa NCTOYHMKOB npaBa. YTo Xe KacaeT-

1 [eTanbHO CM. OTBET Ha Bonpoc Ne 37.
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Cl Ha3BaHbIX aKTOB KaK MCTOYHMKOB afMUHUCTPATUBHOIO Mpasa, TO
TaKoOBbIMW OHM CMOTYT 6bITb /INLLIbL B TOM C/ly4ae, eciv 3aKOH MpsSMO
06sKET CybGbekTa Ny6ANYHOM afMUHUCTPaLMN PYKOBOLCTBOBATHCS
TaKMM aKTOM B NMPOLLECCE CBOEW AesTenbHOCTW. Be3 Takoro npsmMoro
3aKOHOAATENbHOr0 YKa3aHWs akTbl OPraHoB CyAe6HOl BNacTy Henb3s
OTHOCWTb K KaTEropum «MCTOYHUKN afMUHUCTPATUBHOIO MpaBax.

35. SenaoTca nn peLueHnd
KoHcTuTyymoHHoro Cyaa YKpavHbl
NCTOYHUKOM agMUHUCTPaTMBHOIO npasa?

Ocob6oe MecTo B CUCTEME OPraHoB Cyfe6HOl BnacTu OTBeAEHO
KoHCcTUTyunoHHoMy Cyay YKpauHbl, KOTOPbIA B COOTBETCTBUU CO
ctatbaMm 150, 151, 151" KOHCTUTYLUN YKpauHbl 1 3aKOHOM Y KpauHbl
«O KoHcTuTyumoHHoM Cyae YKpauHbI»1NpuHUMaeT pelleHns n gaeT
3aK/Il0YEHNA MO Aenam KacaTeslbHO:

e c00TBeTCTBUA KOHCTUTYLUMN YKpauHbl (KOHCTUTYLMOHHOCTW)
3aKOHOB 1 MHbIX NPaBOBbIX aKTOB BepxoBHOW Pafbl YKpanHbl, akToB
Mpe3ngeHTa YKpanHbl, aktoB KabnHeta MUHUCTPOB YKpauHbl, npa-
BOBbIX aKTOB BepxoBHoro Coseta ABTOHOMHOW Pecny6ankn Kpbim;

* 0(hMUMaNbHOro TONKOBaHNA KOHCTUTYLUM Y KpaunHbl;

* COOTBETCTBUSA KOHCTUTYLMUN YKpauHbl AeACTBYIOWMNX MEXAY-
HapOoAHbIX [OroBOPOB YKpauHbl UNN TeX MEeXAYHapOAHbIX A0roBO-
pOB, KOTOpPble BHOCATCA B BepXxoBHYI0 Pafy YKpauHbl A1 npegocTas-
NEeHWd cornacua Ha ux 0643aTesibHoCTb;

* COOTBETCTBUA KOHCTUTYLUMU YKpamHbl (KOHCTUTYLMOHHOCTK)
BOMPOCOB, KOTOpble MpeafaraloTcsa A/ BbIHECEHUS Ha BCEyKpauH-
CKuiA pethepeHAyM Mo HApOAHOW MHMLMATUBE;

* CO6/MI0AEHNSA KOHCTUTYLIMOHHOM Npouesypbl paccnefoBaHus 1
paccmoTpeHus gena 06 yctpaHeHun Mpe3ngeHTa YKpavHbl € nocta B
nopsake UMNUYMEHTA;

1 Tonoc ¥Ykpawwn By, 02.08.2017 p. Ne 141.
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. COOTBETCTBUA KOHCTUTYLUN YKpauHbl (KOHCTUTYLMOHHOCTU
3aKOHa YKpauHbl N0 KOHCTUTYLMOHHON anobe nuua, KOTOPoe cuu-
TaeT, YTO NMPUMEHEHHbIN B OKOHYaTE/IbHOM CYfle6HOM peLLeHrm Mo ero
feny 3aKoH YKpauHbl NpoTMBOPeYnT KOHCTUTYLNN YKpanHbI.

Pesynbtatom gestensHocT KoHCTUTYLUMOHHOro Cyda YKpaviHbl,
TakMM 06pa3oM, MOXET CTaTb MPU3HAHWE HEKOHCTUTYLMOHHbLIMU
MOSTHOCTHIO WM B OTAEMLHOM YaCcTW 3aKOHOB U MHbIX aKTOB, €C/IN OHW
He COOTBETCTBYHT KOHCTUTYLUW YKpanHbl, UK ecnin Bbina Hapylue-
Ha npoueaypa UX pacCMOTPEHUA, MPUHATUA WU BCTYNNIEHUS B CUNY.
Hapsafy c npoyvMM 37O 03HayaeT, 4yTo akKTamMy KOHCTUTYLMOHHOIO
Cyaa YKpanHbl BHOCATCA U3MEHEHUS B HaLMOHaNbHOE NnpaBo BOOOLLe
N B aflMMHUCTPATUBHOE MPaBO B YaCTHOCTU. AKTbl KOHCTUTYLNOHHO-
ro Cyfa YKpanHbl (peleHns 1 3aknioyeHns) aBnsTcs 0b6s3arTe/bHbl-
MM, OKOHYaTeNbHbIMU 1 HE MOTYT ObITb 06>Kan0BaHbl, YTO MpespaLLa-
eT UX TaKXe U B HOPUAMYECKYIO OCHOBY [eATe/IbHOCTU CYObLEKTOB
ny6/MYHOA afMUHUCTPaLUK, KOTOPbE B CBA3W C 3TUM AO/DKHbI CO-
rNacoBbIBaTb C HUMW CBOK [eATe/IbHOCTb.

B KauyecTBe npumepa MOXXHO MPOUUTMPOBATL MONIOXKeHMe Y. 1
CT. 43 3aKkoHa YKpanHbl «O MeCTHbIX roCyAapCTBEHHbIX aAMUHUCTpa-
LUnax», rge ckasaHo, YTo aKTbl MECTHbIX rOCYAapCTBEHHbIX afMUHN-
CTpaymii, KoTopble npoTmBopeyar KOHCTUTYUMU YKpauHbl, 3aKOHaM
YKpauvHsbl, peweHnsam KoHcTuTyumoHHoro Cyaa YKpauHbl (Bblge-
NeHo Hamu. -P . M.), akTam lMpe3ngeHTa YKparHbl 1 NOCTAHOB/EHU-
AM BepxoBHOIA Paabl YKpauHbl, NPUHATHIM B COOTBETCTBMM C KOHCTK-
TyumMen 1 3akoHaMn YKpauHbl, aktamn KabnHeTa MUHUCTPOB YKpa-
WHbI, MOTYT ObITb 06XanoBaHbI.

13 13N10XKEHHOro MOXHO CAenatb BbIBO, YTO PeLueHns 1 3aKNio-
YyeHnsa KoHcTUTyumoHHoro Cyga YKpauHbl, KOTOPbIMA BHOCATCA W3-
MeHeHUsi B 3aKOHOAaTe/lbHble W NOA3aKOHHbIE aKTbl, COoAep’KaLiune
HOPMbl aAMVHUCTPATUBHOIO Npasa, NPUOBPETaloT CTaTyC UCTOUYHMKA
aAMWUHNCTPATUBHOIO Mpasa.
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36. Kakoe MecTo B cucteMe UCTOYHUKOB
afAMVHUCTPATUBHOIO Npasa 3aHUMalOT peLLeHns
EBponeinickoro cyaa rno npa.sam 4esioBeka?

B YkpavHe 17 wtona 1997 r. 6bl1 NPUHAT 3aKOH YKpanHbl «O
paTnukaLmn KoHBEHUMY O 3alLMTe npaB YesioBeka U 0OCHOBOMO/OX-
HbIX cB060g 1950 roga, MepBoro NpoTokona u NPoTokonos Ne 2, 4, 7
n 11 kK KoHBeHUUW», M. 1 KOTOPOro yCTaHOBEHO, YTO YKpanHa, pyKo-
BOACTBYSICb MOMIOXKEHMAMU CT. 46 KOHBEHLMW, NPU3HAET Ha CBOei
TEeppUTOPUM HOPUCLMKLMIO EBpONeickoro cyda no npasaM Yenoseka
BO BCEX BOMpPOCax, KacaloLwwmnxcsa TOIKOBaHUA U NpuMeHeHusi KOHBeH-
LMK, & ero peLleHuns - 06a3aTelbHbIMU, U 419 3TOTO He HY>KHO 3aK/1to-
YEHWNA CreLmanbHOro CornalleHuns.

[aHHOe nonoXeHve, B ONPeAeNeHHOM CMbIC/e, 6bI10 KOHKPEeTU-
3upoBaHo 23 (pespans 2006 r. nyTeM NPUHATUA 3aKOHa YKpauHbl «O
BbIMOJIHEHUN peLLeHNid U NPUMEHEHN NPaKTUKK EBponeiickoro cyaa
no npaeam 4enoBeKa»l B CT. 17 KOTOPOro cKa3aHo, YTo Cyabl Npume-
HAIOT Npy paccMoTpeHumn gen KoHBeHUMIO 1 npakTuKy Cyda Kak uc-
TOYHMK npaBa. Kpome 3Toro, He06XoAMMo 06paTUTb BHUMaHWE U Ha
Y. 5 cr. 19 yKa3aHHOro 3aKkoHa, rae 3akpensieHo, YTO MUHUCTEPCTBA U
VHbIE LieHTpa/IbHble OpraHbl UCNOMHUTENbHOW BNacTu obecrneymsatoT
CUCTEMATUYECKUIA KOHTPO/b 3a COBMIOAEHNEM B paMKaxX BeOMCTBEH-
HOrO MOAYMHEHMNS aAMUHUCTPATUBHOW NPaKTUKK, COOTBETCTBYHOLLEN
KoHBeHLuMKn 1 npaktuke Cyna. VMIHbIM1 cnoBaMu, Ha Ha3BaHHbIX CyOb-
eKTOB Ny6/IMYHON agMUHMCTPaLLMK BO3NnaraeTcs npsamas 06583aHHOCTb
PYKOBOZCTBOBATLCS B CBOEN AeATeNbHOCTY pelleHmsmu EBponelicko-
ro cyfa no rnpasam YefioBeKa Kak MCTOYHWKOM, B laHHOM cflyyae, af-
MWUHUCTPATUBHOIO MNpasa.

Mpy 3TOM HEo6XOAMMO MOMHWTL, YTO peLleHWst EBponelickoro
CyZa Mo npaBam YesnoBeka cofepkaT B cebe fBe yacTu: ratio decidendi
n obiter dictum. B nepsoi u3 HUx Cyp nsnaraet HOPMbl U NPUHLMMBI
npasa, Ha OCHOBaHUWN KOTOPbIX ObINI0 peLleHo faHHoe feno. VIMeHHO

1 Buwomocn BepxosHo! Pagn Ykpa'wum. 2006. Ne 30. Cr. 260.
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B 3TOM YacTu hopMMpyeTCs NpaBOBasi OCHOBA, KOTOpas MMeET HOpMa-
TUBHbIV XapaKTep U JO/MKHA NPUMEHATLCA OTHOCUTENIbHO BCEX ApY-
rmx nuu (He TONbKO CTOPOH AaHHOro fgena). A BOT BO BTOPOW cofep-
Xarca 3amedaHus Cyfa no Bornpocam, KOTOpble HEMOCPeACTBEHHO He
BXOAAT B NpeAMeT CyAe6GHOro pelieHus. B oTanume OT MOMOXKEHWI
NepBOi YacTW, OHW He (HOPMYNPYIOT TOT WM UHOW NPUHLMM npasa
1 He 060CHOBbIBAIOT pelueHne Cypaal

W3 aToro cnegyet, 4To BCe pelueHne (MOMHbIA TeKCT) EBponeit-
CKOro cyja no npasam 4esioBEKa He SB/SETCS WMCTOYHMKOM Mpasa.
FOpugmueckoe 3HaYeHNe UMEKT MU3/I0XKEHHbIE B HEM HOPMbI U NPUH-
LMMbl, KOTOpble U AO/MHKHLI B MNOCNEAYIOLLEM NPUMEHATLCA Kak cyfa-
MW MpW paspeLLeHn CnopoB, Tak 1 cyobekTaMun ny6anYHOM agMUHK-
CTpaLmMmn BO BPeEMS UCMONHEHUA 0643aHHOCTEN Y NPUHATUS PELLEHWIA.

37. UTo Takoe «MArkoe» npaso U eCTb JIN eMY MECTO B
cUCTeMe UCTOYHNKOB agMUHUCTPATUBHOIO npasa?

KoHuenuua «markoro» npaea («soft» law) cdopmupoBanach B
TpyAax 3anafHoeBpoOneicKnx yueHblx B 70-80-x rogax XX cT. «Msr-
Kune» HOPMbI COEPXKATCA B aKTaX MeXAyHapoAHbIX OpraHu3auuii, Ko-
Topble (aKTbl) (OpPManbHO He ABNAKOTCA 0653aTeNbHbIMU A1 rOocy-
[apCTB-4NeHoB, 0HaKO NPEUMYLLECTBEHHO CO6/1I0AaKTCA NOCNeLHW-
MW W BecbMa 4acTo WMMIEMEHTUPYHOTCA B HaUMOHAaNbHOE MNpaso
NMyTem BK/IHOYEHUS aHaNOrMYHbIX MO COLEPXaHWI0 HOPM B Hauwuo-
Ha/lbHOe 3aKOHOLATe/IbCTBO. YUeHble 0OBbACHSAKT 3TO NOMUTUYECKONA
N MOpPa/IbHOM 3HAYMMOCTbIO HOPM «MSAFKOrO» MnpaBa, KOTOpble CO3Aa-
HOTCA WUCKNHOUNUTENBHO OpraHM3aumsMu, nob3yrLwmuMnca BECOMbIM
aBTOPUTETOM Cpeau rocyLapcTs2

YKpanHCKOe rocyfapcTso, NpMHUMas aKTUBHOE Y4yacTue B MeX-
[AYHapOAHOM U eBPOMEeNCcKOM COTPYAHUYECTBE, ABNAACL YneHoM Op-

1 AwukuH A. PeweHue EBponeiickoro cyaa rno npaBaM YefoBeka B HaLMOHaNbHOM
npaBoBoii cucteme // KOpug. xypHan. 2009. Ne 1

2 LWnakoBny O. M. «M’sake» npaBo i MLxHapoaw oprawa3aun // My6wyHe npaso.
2011. Ne 4. C. 173-179.
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raHmsaummn O6bveanHeHHbIX Hauuii, CoBeTa EBpOMbI, a Takke B CBA3N
C €BPOMHTErpaLMoHHbIMU YCTPEMIEHUAMMN, LO/HKHO TakKXKe YUUTbI-
BaTb HOPUANYECKME aKTbl «MATKOro» npasa, noj KOTOpbIMK NMOHUMa-
HOTCA MHCTUTYLMOHA/IbHbIE, pEKOMeHJaTe/IbHble HOPMbI, COAep KaLLln-
ecsl B COOTBETCTBYHOLLUX MCTOYHMKAX - LOKYMEHTaxX MeXAyHapopa-
HbIX MEXMpPaBUTENbCTBEHHbIX OpraHn3auunii. Takme HOPMbl UrpakoT
4pe3BblYaiHO BaXKHYO BCMOMOraTe/ibHyl0 poJib B CTAaHOBMIEHUW WK
KOHKpeTM3aLumn 1opuanyeckoil Mbicin, NoAroToBke 1 pas3paboTke Ao-
FOBOPHbLIX MEXAYyHapo4HO-NPaBOBbIX HOPM, a TaKXXe BHYTpurocygap-
CTBEHHbIX OPUANYECKMX aKToB. WTakK, cnefyeT COrnacutbCs C TeM,
YTO OHW WMEIKOT COOTBETCTBYIOLLYIO HOPUAUYECKYIO CWUY, HECMOTPSA
Ha CBOW peKOMeHJaTe/bHbIiA, Heobs3aTeNbHbI XapakTepl

» bBeccnopHo, onpefenstoLlelii B (hOpMUPOBaHUN HOPM «MSArKO-
ro» npasa saBnseTcs gedarenibHocTb OOH, NpUHABLLEN HEMANO LOKY-
MEHTOB PEeKOMEHAATeNbHOro XapakTepa, KOTopble, OAHAKO, OTYacTu
YUMTbIBAKOTCA OTAENbHBIMY FOCYAapcTBaMM B NPaBOTBOPYECKON Aes-
TEIbHOCTM 1 Npu (POPMMUPOBAHMM HALMOHANLHOW NPaBONPUMEHU-
TeNbHOW NpPaKkTUKW. K MCTOYHMKAM «MATFKOro» npaea, CO3[aHHbLIM
OOH, Hanpumep, MOXHO OTHeCTV: BceobLuyto feknapauuio npas ye-
noseka (1948);

» OOLylo Aeknapaumio 0 reHoMe YefioBeKa M npasax YesioBeka
(1997);

» [leknapauuto o KnoHuposaHumM Yenoseka (2005);

» [exnapauuio npas KopeHHbIX Haposos (2007) u ap.

Ha yposHe CoBeTa EBpOnbl aktamMmy «MArkoro» rnpasa Heobxoau-
MO NpK3HaTb, NPeX /e BCero, pekoMeHaauum MapnameHTCKol accamo-
nen CoseTta EBponbl, KoTOpas ABNAeTCA COBellaTe/bHbIM OpraHom
npn KomuteTe MMHUCTPOB U COrnacHo CcT. 22 YctaBa CoseTa EBponbl
06Cy>aeT COOTBETCTBYHOLLME BOMPOCHI B MpeAenax CBOen KOMNeTeH-
UMU 1 NepefaeT CBOW 3aKnoyeHuss KOMUTETY MWUHUCTPOB B (hopme
peKomeHzauui.

1 LWanwcbka 1L B. AKTU «M’AKOr0 npasa»: NOHATTA Ta 3Ha4YeHUsA y \HXXHapOoAHOMY
npasonopsagky // Cowonons npasa. 2011. Ne 2.
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MapnameHTCKas accamb6nies NPUHUMAaET LOKYMEHTbI, ONpesensto-
LLie OCHOBHbIE, 06LLMe HaMNpaB/eHNa feaTeNlbHOCTM KoMuTeTa MUHK-
CTPOB, HaLMOHA/bHbIX NPaBUTENLCTB, NapfaMeHTOB U MOIUTUYECKNX
napTuiA; paspabaTbiBaeT pasnnyHble MeXAYHapOAHble 4OroBopa - €B-
POMEeNCKMEe KOHBEHLMM, KOTOpble CMOCOOGCTBYIOT (hOPMUPOBAHMIO
(hyHZameHTa eBponeickoli HOPMaTUBHO-NPaBOBOW CUCTEMbIL

WNTak, topuguyeckre aktbl MNapnameHTcKon accambnen CoseTa
EBponbl He MMetOT 0653aTeNIbHOV CWbl, OAHAKO MU PYKOBOACTBYHOT-
Cl B CBOel feaTenbHOCTU KoMUTeT MUHUCTPOB, HaUuMOHa bHble npa-
BUTE/IbCTBA, MapnameHTbl, NapTUK.

ELLe 0AHMM He MeHee BaXXHbIM aKTOM «MSAFKOro» rnpasa B CUCTe-
me npasa CoseTa EBponbl SBNAOTCA «cTaHAapTbl CoBeTa EBponbI
no nNpaBaM 4esioBeKa», Cofepalime HOpMbl Npasa, 3a)MKCMPOBaH-
Hble B KOHBEHUMW O 3aliuTe MpaB YenoBeKa W OCHOBOMO/AratoLLmx
cB060j, EBponeickon coumnanbHO xapTuu, EBponeickor xaptuwu
MeCTHOro camoyrnpaBfieHnsa N ApYrux KOHBeHUMsX M aktax CoseTa
EBponbl.

TonKoBaHMe N KOHKPeTM3aums Takux CTaH4apTOB HaXOAAT 0TO6-
paXKeHVe B peKoMeHfaumsax v pesonounax Komuteta MUHUCTPOB,
Hemanoe KO/MYEeCTBO KOTOPbIX HEMOCPEACTBEHHO KacaeTcs perynu-
pOBaHWA OTHOLLEHWI, BO3HMKAKOLNX MeXAY MyOAnYHON afgMUHW-
cTpaumein n YyacTHbIMU nuuamn. MonoXeHns Ha3BaHHbIX aKTOB PEKO-
MEHAYHTCA K NPUMeHeHUI0 (MCNOoNb30BaHMI) B MPaBOTBOPYECKOIA
[eATeNbHOCTU 1 NPaBONPUMEHUTENIbHOW MpPaKTUKe CTpaH - Y1eHOB
CoseTa EBponbl.

[MprMepoM yKa3aHHbIX Bbille aKTOB ABNAKOTCA:

* Pesonoumnsa [MapnameHTcKoin accambnen CoBeTa EBponbl
Ne 1755 (2010) «DYHKLMOHMPOBaHME 4EMOKPaATUYECKUX UHCTUTYTOB
B YKpanHe»,

» Pesontouusa (77) 31 ot 28 ceHTa6ps 1977 r. Komuteta MUHU-
CTPOB 0 3alLuTe NMLA OT aKTOB afMUHUCTPATUBHbLIX OPraHoB BNacTu,

YctaB CoBeTa EBponbl 0T 5 Masa 1949 r. // OuwwHMi BKHUK YKpawm. 2004.
Ne26. Cr. 1733.
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* PekomeHgauusa Ne A (80) 2 ot 11 mapTta 1980 r. KomuteTta Mu-
HWUCTPOB rocyfapcTBaM-yjieHaM OTHOCWUTE/IbHO OCYLLEeCTBIEHUS af-
MUHUCTPATUBHbLIMU OpraHaMu BAacTu LUCKPELUOHHbIX MOTHOMOYNIA;

* PekomeHgauma Ne A (84) 15 oT 11 ceHTA6pa 1984 r. KomuTeTta
MWUHWUCTPOB rocyfapcTBamM-4ieHam OTHOCUTENIbHO My6anYHO-NpaBo-
BO/ OTBETCTBEHHOCTU 3@ NPUUYUHEHHbIV Bpes;

* PekomeHgauma Ne A (87) 16 ot 17 ceHTA6psa 1987 r. KomuteTta
MWHUCTPOB rocyfapcTBaM-4ieHaM OTHOCUTENbHO afAMWHUCTPATUB-
HbIX Mpoueayp, 3aTparnBaroLLMx npasa 60/1bLLIOro0 KOMYecTsa finL, v
T. N

Takum 006pa3oM, MOXHO CAenaTb BbIBOA, YTO «MSArKOe» NpaBo
HEeNb3s paccMaTpuMBaTh B KayecTBe MOJIHOLEHHOrO0 MCTOYHMKA afMU-
HUCTPATMBHOIO Npasa Hapsagy ¢ POpMasIM30BaHHbIMI HaLMOHaNbHbI-
MU U MEXAYHapOLHbIMU (EBPOMENCKMMUN) HOPULNYECKAMUN aKTaMW.
«Msrkoe» npaBo ABNSETCA CBOEro poja «yCeYeHHbIM» WUCTOYHUKOM
aAMVHUCTPATMBHOMO Npasa, MOCKO/MbKY €ro HOPMbl He HOCAT 06s3a-
TeNbHOr0 XapakTepa A4/ HauuOHa/bHOW Ny6AMYHOM agMUHUCTpa-
umm.

38. UT0 Takoe He(hopmanin3oBaHHble aKTbl KakK
NCTOYHNKN afMUHUCTPATMBHOIO npasa?

BmMecTe ¢ MCTOYHMKAMM afMUHMCTPATMBHOIO MpaBa, KOTopble
MMetoT (hopMy AOKYMEHTa, TO ecTb SBNAKTCA (POpMann30BaHHbIMM,
CneayeT BblAeNNTb HEPOPMaNN30BaHHbIE NCTOYHMKM, B KOTOPbIX TaK-
K€ MOTYT COAEPXXaTbCA HOPMbI aMUHWUCTPATUBHOIO MpaBa.

YKas3aHHble aKTbl Ha MPOTSXKEHWM MHOTUX NeT 0TeYECTBEHHbIMM
aBTOpaMy He MpK3HaBa/MCb UCTOYHUKaMW MpaBa BOOGLLE U aMUHN-
CTPaTMBHOIO B YaCTHOCTW, HO B COBPEMEHHbIX YC/IOBUSX C YYETOM
pa3BMTMS NPaBOBOI TEOPUM U NPAKTUKM NPaBONPUMEHEHMS OHU CUN-
TalOTCA MCTOYHMKAMM MpaBa U UMEKT BaXKHOE 3Ha4eHne. ITO CBA3aHO
C TEM, YTO HOPMbI MpaBa, COCPELOTOHEHHbIE B UX paMKax, B Hanb0/b-
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LUel Mepe OTBeYatoT MPUHLMMAM CNpaBeA/IMBOCTM, CBOOOAbI U paBeH-
CTBa Kak NepBOOCHOBbI MPaBOMOPsALKa.

[onycTMOoCTb BKIHOYEHNA He(OPMaIN30BaHHbIX aKToOB B CUCTe-
MYy WCTOYHMKOB aflMUHWCTPATMUBHOIO Npasa 6blna NoATBePXKAeHa pe-
weHveMm KoHctutyumoHHoro Cyaa YKpavHbl OT 2 Hos6ps 2004 T.
Ne 15-pn/2004 no feny 0 KOHCTUTYLUWOHHOM MpeacTaBneHun Bepxos-
Horo Cypga YKpauHbl OTHOCUTENbHO COOTBETCTBMA KOHCTUTYL MU
YKpanHbl (KOHCTUTYLMOHHOCTM) MOMOXEHWIA CT. 69 YTONOBHOIO KO-
[eKca YKpauHbl (4eno 0 HasHavyeHuu cyfom 6ofiee MAMKOro Hakasa-
HWS), B KOTOPOM ObIN0 YKa3aHOo, YTO OAHWUM U3 NPOSBIEHWI BEPXOBEH-
CTBa Nnpasa AB/AETCA TO, YTO NPaBO He OrpaHWUYMBAETCA TO/MbKO 3a-
KOHOZAaTeNbCTBOM KaK OAHOW M3 ero (opm, a BK/IOYaeT U apyrue
couuanbHble PerynaTopbl, B TOM YACIE HOPMbl MOpanu, Tpaguuunm,
obblyan ¥ TOMY NoAO6HOE, KaK NerMTUMMpoBaHHble O6LLECTBOM U
06YCNOB/IEHHbIE UCTOPUYECKN LOCTUTHYTHIM KYNbTYPHbIM YPOBHEM
obuiecTtBal

Ceilyac 0 HopMax Mopanu, TPaauLMAX N 06blYasX Kak UCTOYHU-
Kax rnpasa yrnomMnHaeTcs NpevmMyLLecTBeHHO B YaCTHOM rnpase. Tak, B
CT. 7 [paXAaHCKOro Kofekca YKpanHbl2yCcTaHaB/IMBAeTCs, YTO rpax-
[AHCKMe OTHOLUeHMs MOTyT perynMpoBaTtbCa 06blyaem, B TOM yucne
06blyaeM fenosoro oboporta. Mog obblvaeM NOHMMAETCS NPasuIo Mo-
BefleHUs,, KOTOPOe He YCTaHOB/IEHO aKTaMu rPaXAaHCKOro 3aKoHoZa-
TeNbCTBA, HO ABNAETCA YCTOABLUMMCS B OMpPeAeneHHON cdepe rpax-
[aHCKNX OTHOLUEHWIA.

3 13n0XXeHHOro cnefyeTt, 4YTo M HOPMbl 8AMUHUCTPATUBHOIO
npasa MOTyT COZepXaTbCA B He(YOPMaN30BaHHbIX UCTOYHMKAX. Of-
HaKo 04YeBWAHO, YTO, C OAHON CTOPOHBI, NPU COBPEMEHHOM COCTOSIHUM
HOPMaTMBHOIO PeryanpoBaHus AeaTeslbHOCTU NYy6NYHON agMUHK-
cTpaummn u, ¢ ApYrow - KOHCTUTYLMOHHON 0643aHHOCTU CyObEKTOB
ny6AMYHON afMUHUCTPaLMUM AeNCTBOBaTb UCKIKOYMTENIBHO Ha OCHO-
BaHUW, B rpaHMLUax MOSHOMOYUIA M CNOCOOOM, MPesyCMOTPEHHbIMY
KOHCTUTYLMe 1 3aKOHaMW YKpauHbl, A1 HehopManin3oBaHHbIX UC-

1 OcwwHMin BICHMK YkpaTHu. 2004. Ne 45. Ct. 2975.
2 Buomocn BepxosHo! Paan YkpaTHu. 2003. Ne 40-44. Cr. 356.
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TOYHMKOB agMUHNCTPATUBHOIO npasa OCTaeTCA HEMHOIo MecTa, 4To,
BNpo4yem, He UCKIKYaeT BOSMOXXHOCTUN UX CYLLECTBOBaHWUA.

[ns npusHaHWs HOPM Mopanu, Tpaguuuii n 06blbaeB UCTOYHNKA-
MU aAMWUHUCTPATMBHOIO npasa HeobxoauMo CO6MAeHNE crieayto-
LLINX YCNOBUIA:

* VX ANUTeNbHAs U 06Was npakTuka npuMeHeHus (06bEeKTUB-
HbI 31EMEHT);

* 00wWasa yb6exaeHHOCTb B TOM, YTO WX MPUMEHEHWE ABNSETCH
npaBOMepHbIM (CYyObEKTUBHbIN 3EMEHT);

* BO3MOXHOCTb UX (DOPMY/IMPOBaHNS B BUAE HOPULNYECKON HOP-
Mbl (CofepxkaTefibHas onpefeneHHoCTb)1

39. [lonyCTUMO N OTHOCUTbL HOPUANYECKYIO LOKTPUHY
K UICTOYHMKaM agMUHUCTPATUBHOIO npasa?

K nepeyHio HethopMasnM30BaHHbIX UCTOYHWUKOB aAMUHUCTPaTUB-
HOro NpaBa He06X0AMMO OTHOCUTb TaKXKe U FOPUANYECKYHO AOKTPUHY,
TO eCTb CUCTEMY OCHOBOMOMAralLmX B3rnsjoB MnpaBoBeLOB, KOTO-
pble ONpPeAenatoT cTpaTernyeckmne NepcneKkTMBbl NPaBoBOr0 PasBUTUS
rocyfapcTBa, YKasblBalOT Ha BO3HMKaloLivMe npobnembl B npase C
Lenbio 6onee 3(h(PEKTUBHOIO UX PeLleHns, HeNmoCpeaCTBEHHO PenH-
TErpupYOT Ha MPaKTUYeCKOe AENCTBME M MOTYT BbICTynaTb peryns-
TOPOM 0O6LLECTBEHHbIX OTHOLLIEHWIA2

B TeuyeHue gnuTesbHOrO BPEMEHW NpaBoBas LOKTPUHaA Gblia oc-
HOBHbIM MCTOYHMKOM MpaBa B POMaHO-repMaHCKOl NpaBOBOW CEMbE,
¥ NULWb OTHOCUTENLHO HEAABHO, B CBA3W C TEM, YTO FrOCMOACTBYHOLLM-
MW CTaNn Maen LeMOKPaTUM 1 KOAU(UKaLMKN, NePBEHCTBO AOKTPUHBI
OblN10 3aMeHEHO NepPBEHCTBOM 3aKOHa3

1 Detterbeck S. Allgemeines Verwaltungsrecht mit Verwaltungsprozessrecht. Verlag
C.H. Beck, Minchen, 2006. S. 33.

2 Kapamanrra M. B. NpaBoBa JOKTpuUHaA - mXepeno (popma) npasa: AMUC. ... KaHA.
topug. Hayk: 12.00.01. Kws, 2011. C. 182.

3 [asug P., XXoddpe-CnnHo3n K. OCHOBHble NpaBoOBble CUCTEMbl COBPEMEHHOCTU:
nep. ¢ ¢p. B. A. TymaHoBa. MockBa: MexayHap. oTHoweHwus, 2003. C. 105.
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Mpumep

KOHCTUTYUMOHHBIN Cyf YKpauHbl B pafe CBOMX peLueHunid, dop-
MYAUPYS MO3ULMI0 NO [eny, BMECTe CO CCbI/IKOW Ha HOPMaTWBHO-
NMpaBoBble aKTbl U COBCTBEHHbIE PELLEHUs, ONUPaNCA TakXKe U Ha
MPaBOBYIO JOKTPUHY, YTO ABMAETCA HarfA4HbIM MOATBEPXKAEHNEM
ee HOpPMaTMBHOIO XxapakTepa WM XapakTepa WMCTOYHMKa MNpasa.
Tak, B 4. 2 n. 4.3 peweHuna KoHcTUTyumnoHHoro Cyfaa YKpauHbl OT
22 pekabps 2010 r. Ne 23-pn/2010 yka3aHo: «CrnoBocoyeTaHue
«Bnageney, (coenagenewl) TPaHCMOPTHOrO CPeACTBa», UCMO/b30BaH-
Hoe B cTaTbe 141Kopekca, 03HayaeT, UTO TaKUM BnagenbLem (co-
BrafenbLemM) MOXeT 6bITb KaK (hM3Myeckoe, Tak U Opuanveckoe
nuo (ctatby 2,318 MpaxAaHCKOro KoAeKca YKpauHol), KOHCTUTY-
LUMOHHbIV Cyfa YKpavHbl UCXOAA U3 KOHCTUTYLMOHHOMO NpMHLMNa
VHAMBUAYANM3aLUN OPUANYECKON OTBETCTBEHHOCTM (4acTb BTO-
pas ctatbh 61 KOHCTUTYLMU Y KpanHbl),.NPaBOBOMA LOKTPUHBI...».

MpaBoBasi JOKTPMHA KaK UCTOYHWUK MpaBa BOOOLLE U agMUHM-
CTPaTMBHOrO MpaBa B YaCTHOCTW MOXET NMPUMEHSTbCS B ClyYae:

* CyLLEeCTBOBaHWsA Npo6enoB B MO3NTUBHOM MpaBe, MOCKO/bKY
VIMEHHO NpaBoBble NAeV SBAAIOTCA (hyHAAMEHTOM Mpasa, ero 0CHOBOWA
1 UMeKOT 60/bLLIOE 3HaYeHMe A4/1 npoLecca TONKOBaHWUSA NpaBa;

* pa3paboTKM NMPOEKTOB HOPMATUBHO-NPABOBbIX aKTOB U UX NpU-
HATUA (YTBEPXAEHUA);

* NPUHATUA pewweHnii KOHCTUTYUMOHHbIM CyaoM YKpanHbi;

» 060CHOBaHUA CyAeOHOro N/MAn agMUHUCTPATVBHOIO PELLEHNS
(ynoTpebnas hopMynmMpoBKY «B COOTBETCTBMM C MHEHMEM, KOTOPOe
rOCMOACTBYET B HaYy4YHOI NuTepaType... »)".

40. Kak pewlatb konnusuun, BOSHUKAKOLWME MEXAY
HOpMaMW alMUHUCTPATUBHOIO MNpaBa, 3aKPenIeHHbIMN
B ero (oopmMasin30BaHHbIX UCTOYHUKAX?

NCTOYHMKN afMUHUCTPATMBHOMO MNpaBa, BEpHee HOPMbl aAMUHN-
CTPaTMBHOrO MpaBa, 3aMKCMPOBaHHblE B 3aKOHE WM MHOM HOpMa-

1 Kapamanta M. B. MNpaBoBa JOKTpUHa - [xepeno (hopma) npasa: fHE. ... KaHA.
ropug. Hayk: 12.00.01. KHYB, 2011. C. 180.
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TUBHO-NPaABOBOM aKTe, HAXOAATCS MeX Ay Co60ii B onpefeneHHOM Co-
MOAYMHEHWW, YTO 06YCNaBNMBAETCA UX OPUANYECKON CUMOiA. Ypo-
BEHb HOPWUANYECKOW CUMbl UCTOYHMKA (HOPMbI) afMUHUCTPATUBHOIO
npaBa 3aBMCUT, NPEX[e BCEro, oT MPaBoBOro CTaTyca Cy6bekTa, KOTo-
pblii ero u3gan. ATo No3BosseT 6osee YETKO MOHATb MECTO TOFO MW
MHOTO HOPUAMYECKOrO aKTa B CUCTEME UCTOUYHMKOB afMUHUCTPATYB-
Horo npaBa. OfHAKO 3TO He 03HAYaeT, YTO B CUTYyaLMK, KOraa onpese-
NeHHble 06LLECTBEHHbIE OTHOLLEHUS PEryMpYTCS PsAaoM topuamnyec-
KMX aKTOB, B MepBYI0 ouepe/b NMPUMEHSETCS TOT, KOTOPbI UMEET BbiC-
Y0 OpuaNYecKyto cuy. B cnyyae, ecnm MexXay akTamu, KOTopble
VIMEIOT PasHyto OpPUANYECKYIO CUMY, He BO3HMKAET KOMIU3MIALMO co-
[EPXKaHWI0, YMECTHO, Y4TOGbI NPUOPUTET Obll OTAAH HOPUANYECKOMY
aKTy, KOTOpbI/i MMeeT HaMMEeHbLUYIO HOPUANYECKYIO CUMY, HO MpK
3TOM, OYEBWAHO, HE JO/MKHbI HapYLLATLCA NPEANUCAHNS aKToB, KOTO-
pble UMEtoT 6osiee BbICOKYH) HOPUANYECKYIO CUTY.

Korga >ke Mexay ABYMS HOpMaMy afMWHUCTPATUBHOIO Mpasa
BO3HUMKAET KONNM3US MO COAEPXKaHMI0, MPUMEHSIETCS HOpMa, KoTopas
IMEEeT BbICLLYH FOPUANYECKYIO CUNY

Mpumep

Ecnu MEXAY HOPMOM, 3aKpPEeneHHON & 3aKOHe, 1 HOPMOIiA, 3a-
(hMKCcMpoBaHHOI B yKase lNMpe3ngeHTa YKpanHbl, BOSHUKAET KO-
NN3nS, NPUMEHAETCA HOPMA 3aKOHa.

B cnyyae Konansum mexagy HOpMON MeXAyHapo4HOro LoroBo-
pa 1 HOpMOIi 3aKOHa YKpauHbl, MPMMEHAETCS HOpMa MeXayHa-
POLHOro A0roBopa.

Korga >xe BO3HMKaeT KOMIM3US MEXAY HOPMOI NoCTaHoBIe-
HuA KabuHeta MMUHUCTPOB YKpauHbl U HOPMOW, 3athMKCUPOBaAH-
HOI B MpMKa3e MUHUCTePCTBa, NPUMEHSAETCS HOpMa NOCTaHOB/e-
Hus KabvHeta MUHUCTPOB Y KpauHbl.

1 Tlog OPWUANYECKO KOMNMU3MEeN cnedyeT MOHWMATb pPacxXxoXgeHue WU
NPOTMBOPEUNBOCTb OTAENbHbIX OPUANYECKUX (HOPMATUBHbIX) aKTOB, KOTOpblE PEryNNpyoT
OfHW W T€ K& WU CMEeXHble 06LIECTBEHHbIE OTHOLLIEHNS, a TaKXe NPOTUBOPEUNS, KOTOpbIe
BO3HMKAIOT B MpoLecce NpaBONpUMEHEHWs U OCYLLeCTBAEHUs Cy6bekTamu nyGanyHoii
BNACTU AaHHbIX UM MOHOMOYMIA.
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Ecnvn konnu3na BO3HUKAET MeXAy HPUANYECKUM aKTOM opraHa
rocyfapctBeHHo Bnactn (BepxoBHas Paga YkpauHbl, [Mpe3naeHT
YKpaunHbl, KabnHeT MUHUCTPOB YKpauHbl) U HOPUANYECKAM aKTOM
BepxoBHoro CoseTta ABTOHOMHOI Pecny6nmkn Kpbim n/unn Coseta
MUHUCTPOB ABTOHOMHOI Pecny6amku KpbiM, TO COrnacHo 4. 2 CT.
135 KOHCTUTYUUKN YKpauHbl MPUMEHAETCA akT opraHa rocyfapcrseH-
HOW BnacTu. Mofo6HLIM 06pa30M LO/MKHbI PeLlaTbCs BOMPOCh! U Mpu
KOHKYPEHLMN HOPM HOPUANYECKOr0 aKTa LIEHTPalbHOro opraHa uc-
MOSHNTENIbHOM BNacTW (HanpuMmep, MUHUCTEPCTBA) U HOPUANYECKOTO
aKTa opraHa WCMoJIHUTENbHON BnacT ABTOHOMHOW Pecny6/mku
KpbiM (Hanpumep, pecny6/IMKaHCKOro KOMUTeTa).

KOHKYpeHUMA MOXeT BO3HMKATb TakXe MeXAy HopMamu agmu-
HUCTPaATUBHOIO Mpasa, pasMeLLeHHbIMU, BO-NEPBbIX, B OPUANYECKUX
aKTax opraHoB rocyfapCTBEHHOW BnacTu, U, BO-BTOPbIX, B opuamyec-
KMX aKTax OpraHoB MeCTHOro camoynpasfieHus. B Takoi cutyauuu,
yunTbiBasg NonoxxeHusa 4. 1 cr. 144 KoHCTUTyUMM YKpauHbl' U 4. 3
CT. 24 3aKoHa YKpauHbl «O MeCTHOM camOynpaB/ieHUN B YKpanHe»,
NPUMEHATCA HOPMbI aAMUHUCTPATUBHOIO MpaBa, COCPeAOTOYEHHbIE
B HOPMAMYECKMX aKTax OpraHoB roCyAapCTBEHHOW BMacTy.

Konnusna mexgy Hopmamn afMWHUCTPATUBHOIO npaBa MOXET
BO3HWMKAaTb M B HECKO/IbKO APYroi Ni0oCKOCTU. Tak, 3aKOHbl YKpaviHbl
NN NOA3aKOHHbIE aKTbl MOTYT MO-Pa3HOMY TONKOBaTb (OMpeaensiThb)
npaBa 1 0643aHHOCTM YaCTHbIX AL, NN CYObEKTOB NY6/INYHON agMu-
HUCTpaLun, BCNeACTBME YEro BO3HUKAET BO3MOXHOCTb MPUHATL pe-
LeHWe B MOMb3y Kak YacTHOro nmua, Tak 1 cybbekTa ny6mMyHoON ajg-
MUHUCTPaLMKn. Vicxoaa U3 KOHCTUTYLMOHHOTO MOIOXKEHNS O TOM, YTO
npasa 1 cBOOOLbI YEN0BEKA M UX FapaHTUN ONPeLenstoT CoAepxKaHune
N HanpaB/eHHOCTb AeATeNbHOCTU rocyAapcTea, B OMMCaHHOM Ciy4vae
NMPUMEHAETCA Ta HOpMa aAMUHUCTPATMBHOIO Mnpasa, KoTopas AB/MAET-
cA 6onee BbIFOAHOM A1 YaCTHOro NnLa.

1 YacTb | cT. 144 KOHCTUTYUUN YKpauHbl: «...0praHbl MECTHOro camoyrnpasne
B paMKax MOMHOMOYWiA, onpejeneHHbIX 3aKOHOM, NPUHUMAIOT pPeLeHUs, KOTOpble ABAATCA
0653aTeNbHbIMU K UCMOSTHEHWNIO Ha COOTBETCTBYIOLLLE TEpPUTOPUN».
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Konnunams HopM agMUHUCTPATUBHOIO MpaBa 03HA4aeT, YTO HOPMbI
HW3LLEro Mepapxmyeckoro YpPoBHSA ABAIOTCS HeLeNCTBUTE/IbHbIMU,
OpfHaKo Takasi HefeiiCTBMTENIbHOCTb MOXET OblTb Bbi3BaHa TO/bKO
TEMU HOPMaMU BbICLLEr0 MEPApPXMYECKOr0 YPOBHS, KOTOPbIE SBNSIOT-
CA NpaBOBbIMU (3aKOHHbLIMW) MO CBOEMY COAepXKaHuto. Ecnm e,
NPeANosIOXKMM, 3aKOH WM NMOCTaHOB/MIEHWE NPaBUTENLCTBA ABNAIOTCS
HenpaBoBbIMW (HE3aKOHHbIMU), MONOXEHWUS TaKUX aKTOB He MOryT
BCTyNaTb B KONN3MKO C HOPMamy afMUHMCTPATUBHOIO Mpasa, KOTo-
pble MelOT 60/1ee HU3KYHO HOPUANYECKYHO CUY U B JaHHOM CUTYaLuK
0CTalTCs AENCTBYHOLLMMU,

B cnyuae, ecnu Konm3us BO3HWKAET:

* MeXAy HpUANYECKMMMN aKTamMn OLHOTO ¥ TOr0 XXe nepapxmyec-
KOr0 YPOBHSA, TO €CTb TEMU, YTO MPUHATHI OLHUM U TeM Xe CyObek-
TOM, HO B pa3HOe Bpems, MPUMEHSETCS NOCNeAHWUIA NO BPEMEHU U3-
[aHHbIA LOPUANYECKNIA aKT (HopMa);

o MEeXAy 06WUMM 1 cneLnanbHbIMU KPUANYECKUMN aKTaMm Of-
HOMO MepapXmnyecKoro ypoBHS NMPUMEHSETCA NOCNeLHUINA.

41. KakoBbl OCHOBHbIle npaswuia IEI,(-Z‘I\/JICTBI/IS:l MCTOYHNKOB
AAMUHNCTPaTUBHOIO MNpaBa BO BpeME,'HI/I?

Bonpoc BCTynneHnsa B cuiy W yTpatbl CUMbl HOPULAUYECKUMU
(HOpMaTMBHO-MPaBOBLIMWN) aKTaMu PerynnpyeTcs:

* Yka3om lMpe3ngeHta YKpanHbl oT 10 noHa 1997 r. Ne 503/97
«O nopsigke ouLmManbHOro 06HapoA0BaHUA HOPMATUBHO-MPaBOBbIX
aKTOB M BCTYM/EHUSA UX B CUNY» T,

* YkKa3om lNMpe3ngeHTa YKpanHbl 0T 3 oKTA6pA 1992 r. No 493/92
«O rocyfapCTBEHHON perucTpauuy HOPMaTUMBHO-NPABOBbLIX aKTOB
MVWHUCTEPCTB U APYrUX OPraHoB UCMOHNTEIbHOW BNACTU»2,

1 OduwwHKMiA BIOHMK Ykpa'wm. 1997. Ne 24. C. 11
2 361pHuK ykasle Mpe3sngeHTa. 1992. No 4.
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* nocTaHoBfeHnem KabrnHeta MUHUCTPOB YKpauHbl OT 28 feKa-
6pa 1992 r. Ne 731 «O6 yTBepXaeHun onoxeHNs 0 rocyfapCTBeH-
HOW perncTpauum HopMaTUBHO-NPaBOBbIX aKTOB MUHWUCTEPCTB U ApY-
rMX OpraHoB WUCMOIHUTENbHOW BlacTn»1

Heo6xoayMo BblAeNNTb HECKONbKO BapUaHTOB BCTYM/EHUS B
CUTy HOPM afMUHUCTPATMBHOIO MpaBa, 3aKpeneHHbIX B ero gpopma-
NN30BaHHbIX UCTOYHMKAX. TaK, MOMEHT BCTYMNEHUS B CUNY:

B 6O/bLIMHCTBE C/y4YaeB HAcTyMaeT NOC/e OKOHYaHUs onpege-
NEHHOr0 CPoKa CO [HSA ero oMumManbHOro ony6anKoBaHUAZ,

e MOXET ONpeaensTbCs AaTOl ero NPUHATAS UK OPULMANBHOTO
ony61KOBaHWS;

* MOXET ONpeaensTbCa B HEM CaMOM WU B APYTOM, CMeLnabHO
MPUHATOM NO 3TOMY MOBOAY, aKTe;

* HacTynaeT CO AHs MO/yYeHUs COOTBETCTBYHOLMMM CyObeKTaMM
topnanMYecKoro (HOpMaTMBHO-NPABOBOMO) aKTa, eCIM OH He Ny6MKyeT-
CSl, @ PacCblNaeTcs U B HEM He yKasaH ApYroii CPOK BCTYM/IEHUs B Ciny.

Bua ropugnyeckoro [MopsgoK BCTYNNEHNA B CUMY HOPUSNYECKNX

(HopmMaTMBHOr0) akTa (HOpMaTMBHbIX) aKTOB

MexpyHapofHble [0ro- 3aKoH 0 paTuduKauuyu MexayHapo4HOro Aorosopa BCTynaeT B

BOpa cuny 4Yepes [ecATb [HEW €O [AHA ero ouunanbHOro
0nNy6/NKOBaHWSA, eCi MHOE He NPeLYCMOTPEHO CaMUM 3aKOHOM,
HO He paHee fHA ero ony6/IMKOBaHUA B ouLManbHOM nevat-
HOM M3gaHun (4. 5 cT. 94 KOHCTUTYUMM YKpauHbl, 4. 2 CT. 9
3aKoHa YKpaviHbl «0 MeXXAyHapoHbIX OroBopax YKpaunHbl»)

3aKOoHbl YKpanHbl Yepes feCATb JHEN co AHA UX ohuLManbHOro ony6auKoBaHus,
eCNN MHOe He NMpejyCMOTPEHO CaMMMMW akTamu, HO He paHee
OHA X ONYyO/IMKOBAHUSA B 0(hULMANLHOM NeYaTHOM 3faHum (u.
5 ¢cT. 94 KoHCTUTyuMn YKpauHbl, n. 4 Ykasa lpesngeHTa
YKpaunHbl 0T 10 nioHa 1997 1. Ne 503/97 «0 nopsigke odhmumans-
HOro ony6nnKoBaHNA HOPMaTMBHO-MPaBOBbIX aKT OB U BCTYM/e-
HWW WX B CUY»)

1 1Xb: http://zakon3.rada.gov.ua/laws/show/731-92-%D0%BF.

2 OdwmuymnansHoe ony6n1MKoBaHWe OCYLLECTBAAETCA Ha roCyfapCTBEHHOM fA3blKe B
ouuManbHbIX MeYaTHbIX W3faHWAX, KOTOpPbIMW ABAAOTCA: OQLiWHUA BIOHMK YKpaluu,
raserta «YpsafoBuii Kyp’ep», raseta «lonoc Ykpawm», Bjgomoet! BepxoBHo1 Pagn Ykpaluu,
WwiopMaLWHNA 6roneTeHb «OLWIWLHNIA BIOHUK MNMpe3naeHTa YKpawm».
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MocTaHoBNEeHNs Kabu-
HeTa MuUHWUCTPOB YKpa-
KpOMe MocTaHoB-
cofepxatynx
MH(OpMaLUIO C OrpaHu-
YeHHbIM [OCTYNOM

NHbI,
NEeHnN,

MoctaHoBneHns Kabu-
HeTa MuUHUCTPOB YKpa-
WUHbI UM UX YacTu, co-
fepxauime uHGpopma-
LU0 C OrpaHNYeHHbIM
focTynom

YKasbl
YKpauHbl

Mpe3npgeHTa

HopmaTuBHO-NpaBoBbIe
aKTbl, W3JaHHbIE MUHW-
cTepcTBamu, fpyrumu
OopraHamm UCNONHUTENb-
HO/ BnacTu, opraHamu
rocyfapciBeHHOrO
ynpaBneHWs W KOHTPO-
ns,
npaea, cBob6ofbl
KOHHblEe MHTepechl
rpaxzaH uaum umeroLyme
MEXBEAOMCTBEHHbIN Xa-
pakTep

3aTparvBarmoumne
n 3a-
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*3aKOHOM YKpauHbl «O TaMOXeHHOM Hafore YKpauHbl» n 3a-
KOHOM YKpauHbl «0 rocyfapCTBEHHOM perysMpoBaHun Mpous-
BO/ACTBA W 060pOTa cnupTa 3TUNOBOr0, KOHLAYHOIO W NJ0A0BO-
ro, aKOrofbHbIX HaNUTKOB 1 TabauHbIX U3LeNnit» YyCTaHOBEHbI
WHbIE CPOKW BCTYMNEHUA B CUMTY COOTBETCTBYIOLLUX 3aKOHOB

Co AHA uX ouuManbHOro ony6/IMKOBaHWUA, ecnu MHOe He
npeAycMOTPEHO CaMUMMW MOCTaHOBMEHUAMM, HO He paHee [HA
nx ony6nnkoBaHus (4. 1 cT. 52 3akoHa YkpavHbl «0 KaGuHe-
Te MUHUCTPOB YKpanHbl»)

BcTynaloT B cuny ¢ MOMEHTA WX JOBEAieHNSA B YyCTAHOB/IEHHOM
nopsiiKe K CBEAEHNIO UCMNOTHUTENSA, eCAn 3TUMKU NOCTaHoBNe-
HUSMU He yCTaHOBMEH 60nee NO3AHMIA CPOK BCTYN/NEHUS B CUNY
(a63. 2 u. 1cT. 52 3aKoHa YkpauHbl «O KabnHeTe MUHUCTPOB
YKpauHbl»)

Yepes fecATb AHEN €O AHA UX 0(hMuUManbHOro onybsmMKoBa-
HWSA, ecnn MHOe He NPeAyCMOTPEHO CaMUMK aKTamu, HO He pa-
Hee JHA MX ONy6/MKOBaHUSA B 0(hULMaNbHOM MeYyaTHOM M3fja-
HUM (M. 4 YkKasa MNpe3ngeHTa YKpavHbl 0T 10 nioHA 1997 r. Ne
503/97 «0 nopsigke ouumanbHOro ony6aMKoBaHUS HOpMaT UB-
HO-NPaBOBbIX aKTOB W BCTYMNNEHUN UX B CUNY»)

Yepes fecATb AHEW Mocfe UX perucTpaumnn, ecnm B HUX He
ycTaHOBNeH 6onee NO3AHMIA CPOK BCTynneHua B cuny {n. 3 Yka-
3a [pesngeHTa YKpauHbl OT 3 OKTAbpa 1992 .
No 493/92 «O rocygapcTBEHHOI perucTpayum HopMaTMBHO-
NpaBoBbIX aKTOB MWHUCTEPCTB W [PYrMx OpraHoB WCMOMHK-
TenbHOW BnacTu»)
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Moj3akoHHbIE HOpMa-
TUBHO-MPaBOBbIE aKThl
no BompocaMm TaMOXeH-
Horo gena

AKTbl BepxoBHoli Pagbl
YKpauHbl, [pe3ngeHTa
YKpauHbl, KabuHeta
MUWHUCTPOB YKpauHbl,
He wumelowme obuero
3HaYeHUs uAnM Hopma-
TWBHOrO XapakTepa, "
aKTbl C OrpaHuynTeNb-
HbIMU Tpudamm

O puanyeckue (Hopma-
TUBHO-NPaBOBbLIE) aKThl
MEeCTHbIX FOCYyAapCTBeH-
HbIX afMUHNCTpaLMii

HopmaTuBHO-NpaBoBble
aKTbl MEeCTHbIX rocyfap-
CTBEHHbIX afMWHUCTpa-
UWiA, Kacalowmecs npas
1 06f3aHHOCTe rpax-
faH uan umerowme o6-
LW MiA XapakTep

KO pugnyeckne (Hopma-
TUBHO-NPaBOBbIE) aKThl
OpraHoB W [OMKHOCT-
HbIX NUL, OpPraHoB MecT-
HOro camoynpasneHus
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BOMPOCOB

Yepes COPOK NATb AHEN CO AHSA MX ouumanbHOro onyo6nm-
KOBaHWS1, eCiM MHOe He MpefyCcMOTPEHO CaMMM aKTOM, HO He
paHee [HA WX oMLMaNbHOr0 ony6/nMKoBaHUs. B cnyuae,
ec/n Takue HOPMaTUBHO-NPABOBbIe aKThbl He 6YAYT 0ULManbHO
ony6/MKOBaHbl, OHW He BCTYNaloT B cuy (CT. 9 TamMO>KeHHOro
KofeKkca YKpauHbl)

MoryT He Ny6MKOBaTbCA MO PELUEHUID COOTBETCTBYHLLETO
opraHa. O6HapogyloTCA NyTeM OTMpaB/IeHNs COOTBETCTBYHO-
WMM OpraHam W opraHam MeCTHOrO CamOynpaBneHWs, a Takxe
[0BefleHNs X A0 CBefeHUS NpefnpuaTuid, yUpexaeHuii, opra-
HM3aLMiA 1 KL, Ha KOTOPbIX pacnpocTpaHseTcs nx cuna. Heony-
611KOBaHHbIe akTbl BepxoBHOW Paabl YKpauHbl U Mpe3ngeHTa
YKpauHbl BCTYNawT B CUJTy C MOMEHTA MOJIYYEHMA WX rocy-
[apCTBEHHbIMW OpraHamu WM opraHamu MecTHOro camoynpas-
NeHWs, ecny OpraHoMm, KOTOPbIA MX n3dan, He yCTaHOBAEH WHOIA
CPOK BCTynneHus B cuny (N. 7 Ykasa lNpe3ngeHTa YKpavHbl 0T
10 wioHa 1997 r. Ne 503/97 «0 nopsigke ouumansHoro onyénu-
KOBaHWA HOPMaTMWBHO-MPaBOBbIX aKTOB W BCTYM/JEHWN UX B
cuny»)

PernctpupytoTcs B COOTBETCTBYHOLWIMX OpraHax lCTALWM B
yCTaHOBNEHHOM MOPSZKe N BCTyNatT B cUNy C MOMEHTA UX pe-
rmcTpauum, ecnnm cammMy akTamu He yCTaHOB/ieH 6onee
NO3AHUIA CPOK UX BCTYNNeHUs B cuny (cT. 41 3aKoHa YKpauHbl
«0 MeCTHbIX rocyjapCTBEHHbIX aAMUHUCT paLnsax»)

O6HapoaylTca 1 BCTynawT B CUYy C MOMeHTa UX ony6m-
KOBaHWs, ecim caMiMmn akTamy He ycTaHOBNeH 6oniee No3gHWii
CPOK WX BCTynneHus B cuny (cT. 41 3akoHa YKpauHbl «0 MecT-
HbIX FOCYAapCTBEHHbIX aMVHUCT pauuax»)

Co AHA nx ohmumManbHOro 06HapooBaHUs, ecn He YCTaHOB-
neH 60nee NO34HUIA CPOK X BCTynneHns B cuny (cT. 59 3akoHa
YKpanHbl «0 MECTHOM CaMoyrnpasneHnn B YKpanHe»)
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[MopsjoK ncuncneHnsa CPoKoB OnpefensieTcs:

-4NA 3aKOHOB W UHbIX HOPMaTMBHbLIX aKTOB N0 BONpPOCaM Tamo-
XKEHHOrO0 fiena - TaMOXeHHbIM KOAEeKCOM YKpaunHsbl (CT. 9);

- ANS BCEX MHbIX 3aKOHOB M HOPMAaTUBHbIX aKTOB - [paxjaH-
CKUM KOJeKCOM YKpauHbl (rn. 18)

MpekpaleHne AeAcTBUSA HOPULANYECKUX (HOPMATUBHO-MNPaBO-
BbIX) aKTOB, ABMAOLMXCA UCTOYHUKAMU afMUHUCTPATUBHOIO Npasa,
CBAA3aHO C TaKUMKN 06CTOATENbCTBAMM:

* C OKOHYaHMeM CpoKa AeNCTBUSA, Ha KOTOPbIA OH ObiN U3faH;

* C NpekpaLeHnem cobbIThii (06CTOATENLCTB U TOMY NOAOGHOE),
C KOTOpbIMW OuLManbHO Bblna CBA3aHa CUla aKTa;

* C MPsSMON €ro OTMEHOMN YMOSIHOMOYEHHbIM Ha 3TO CYObEKTOM;

* C (paKTMYECKOW ero 3aMeHOM UHbIM HPUANYECKUM (HOPMATUB-
HO-NPaBOBbIM) aKTOM, KOTOPbI perynmpyert Te e 06LLeCTBEHHbIe OT-
HOLLIeHNS;

* C o(muManbHbIM NpU3HaHNEM (B pamKax YCTaHOB/IEHHON Npo-
LleAypbl) ero HEKOHCTUTYLMOHHbIM, HEMpaBOBbIM U/IN HE3aKOHHbIM.

MpekpalleHve AeNCTBUS OpUaNYecKUX (HOPMAaTUBHO-MPaBOBbIX)
aKTOB HEO6X0AMMO OT/INYATL OT NPUOCTaHOB/EHUSA UX AeACTBUSA, KO-
TOPOe MMeET BPeMEHHbIN XapakTep 1 06ycnaBnmBaeTcs OnpeaeneHHbI-
MK 06CTOATENbCTBAMWU. HOPMaTUBHO-NPaBOBOW aKT B TakOM C/y4ae
COXpaHseT CBOK topuanyeckyto cunyl B To ke BpeMmsi ero geicreme
MOXET 6bITb MPUOCTAHOB/IEHO HA HEKOTOPLIA CPOK MM [0 HacTyn/e-
HMA onpefeneHHbIX COObITUIA (06CTOATENLCTB). PelleHne 0 NMpuocTa-
HOBNIEHUW [AENCTBUSA HOPUAMYECKOr0 (HOPMaTMBHO-MPAaBOBOr0) akTa
NPUHUMAETCA B BUAE OTAENBbHOr0 JOKYMeHTa (peLUeHus), B KOTOPOM
OnpefenstoTcs Takxe YC0BMS BOCCTaHOBNEHNS (BO30OHOBNEHNSA) ero
CUNbI.

1 MocTtaHoBneHue lneHyma Bbiclwero agMUHUCTPATUBHOIO cyfa YKpauHbl OT 16
mapTa 2012 r. Ne 4 «O cypae6HOW MpakTWKe paspelleHnUs agMUHUCTPATUBHbLIMKU Cyfamu
CNopoB, KOTOpble BO3HMKAIOT B CBA3W C MpuMmeHeHuewm cTateii 39, 48, 50, 52, 54 3akoHa
YKpanHbl «O cTaTyce M COLManbHON 3alWmuTe rpaxgaH, KOTOpble MocTpajanu BCneacTBue
YepH0obbINbCKON KaTacTpodbl». 1)XKb: http://zakon2.rada.gov.ua/laws/show/v0004760-12.
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FOpuguueckuii (HopMaTUBHO-NPABOBOM) aKT, Kak npasBuno, pac-
NPOCTpaHseT CBOE AENCTBME HA Te MPaBOOTHOLUEHUS, KOTOpble BO3-
HUKW NMOC/Ne ero NpUHATUA. B aToM cnyyae feicTBYeT 06LLUMIA NPUH-
umn: «3aKoH 06paTHOM cunbl He nmeeT». O4HAKO U3 3TOr0 npasuna
eCTb HEKOTOpbIe UCK/HOYEHMS:

e KOrfga B CamMOM HOPUAMYECKOM (HOPMaTMBHO-MPaBOBOM) aKTe
yKa3aHo, YTO ero MooXeHUs pacnpoCcTPaHAOTCA Ha 0OLLECTBEHHbIe
OTHOLLEHWS, BO3HUKLUNE 0 €r0 NPUHATUS;

e Korpga ropuauyeckuii (HOpMaTMBHO-NPABOBOI) akT CMAryaet
IOPUANYECKYIO OTBETCTBEHHOCT;

e KOrfa Hopuanyecknin (HOpMaTUBHO-MPABOBOI) aKT OTMEHSeT
IOPUANYECKYIO OTBETCTBEHHOCTb'.

42. KakoBbl OCHOBHbIle npasuna lIZI,EI\/JICTBI/IS:l MCTOYHNKOB
AAMUHUCTPATNBHOIO NpaBa B I'IpOCTpaHCTBE?

[elicTBMe UCTOYHUKOB aMUHUCTPATUBHOIO MpaBa B MPOCTpaH-
CTBE XapakTepu3yeTcsi 06beMOM TOrO (PU3MYECKOro NMPOCTPAHCTBA, B
pamkax KOToporo opmanbHas 0653aTeflbHOCTb HOPM aAMWUHUCTPa-
TUBHOIO MpaBa pacnpoCTPaHsAeTCs Ha COOTBETCTBYHOLMX CYyObEKTOB
NPaBOOTHOLLUEHWIA.

[lelicTBMe UCTOYHWMKOB aAMWUHUCTPATMBHOIO MpaBa B NPOCTPaH-
CTBE MOXeT ObITb 06LLErocyjapCTBEHHbIM UM OrpaHNYMBaTLCA Tep-
puTOpuWeil onpeseneHHoN agMUHUCTPATUBHO-TEPPUTOPUANbHON eau-
HMUbI. B 60MbLUMHCTBE C/lyYaeB 3TO CBA3AHO C 06BLEMOM KOMMETEH-
LMK Cy6BbeK Ta, KOTOPLIM U3aH FOpUANYECKUil (HOPMATUBHO-NPaBOBOIA)
akT. Tak, AeliCTBME HPUAMYECKMX aKTOB Cyb6bekTa obLierocygap-
CTBEHHON kommneTeHUuun (BepxoBHON Paabl YKpauHbl, Mpe3ngeHTa
YKpavHbl, MUHACTEPCTBA U TOMY NOZOGHOE), Kak Npasuno, ABNSETCS

Teopus rocypapctBa M npaea: Kypc nekuywii / nog pea. H. W. Marysosa,
A. B. Manbko. 2-e u3g., nepepa6. n gon. Mocksa: FOpucts, 2003. C. 391.
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06LLerocyaapCcTBeHHbIML a BOT [elCTBME aKTa, M3[4aHHOro r1aBoM
MECTHOW rocyapCTBEHHOW aAMWHUCTPALMKN, OrpaHUYEHO TeppuTo-
pueli, Ha KOTOPYI PacrpoCTpaHseTCs KOMMETEeHUMsi COOTBETCTBYIO-
LLeli rocyJapCTBEHHON agMUHMCTpaLMK.

B oTaenbHbIX cnyyasx aeiicTBME UCTOYHUKOB a[MUHNCTPATUBHO-
ro npaBa B MPOCTPaAHCTBE MOXET He COBMagaTb C TePPUTOPMaNbHbLIM
AeneHnem YKpavHbl. Hanpumep, B Cnyyae BBEAEHMS peXKMma YpesBbl-
YaiiHOro MONOXKEHWS, PACcCMPOCTPAHSAIOLLErOCS Ha TEPPUTOPUID He-
CKONbKMX PaliOHOB, [AENCTBME MPUHATLIX HOPUANYECKUX (HOPMaTWB-
HO-NPaBOBbIX) aKTOB OyfeT OrpaHNYeHO paMKamy 3TUX PalioHOB.

43, KakoBbl OCHOBHbIE MpaBu/a AeicTBMUSI UCTOYHMKOB
afIMMHUCTPATUBHOIO NpaBa Mo Kpyry nmy?

[JeiicTBME UCTOYHMKOB aAMUHUCTPATMBHOIO Npasa no Kpyry nuL
XapakTepusyeTca onpefesieHneM TOro, Ha Kakux UMeHHO Cy6bLeKTOB
npaea pacnpocTpaHseTcs opmMasnbHas 0643aTe/IbHOCTbL topuanYec-
KMX HOPM, 3aKpenieHHbIX B UCTOYHUKAX aAMUHUCTPATUBHOIO Npasa.
3T0 HOpUANYECKOe CBOMCTBO HOPM 3HAYMTENbHOW Mepoi onpeaenseT-
CA PaCCMOTPEHHbIMYM BbIlLE MX «MapaMeTpamu»: AeCTBMEM BO Bpe-
MEHW 1 B MPOCTPAHCTBE, Befb HW OLUH CYObEKT He MOXET HU npe-
OblBaTb Ha KakON-TO TeppuTopuM (Ha KOTOPYK pacnpocTpaHseTcs
VAW He pacnpoCTpaHseTCsa LeiCcTBMe aKTa) U HU LeiiCTBOBaTL B OMnpe-
[eNeHHOM BpeMeHW. W Bce-Taku AeiiCTBME HOPMATMBHOMO akTa Mo

1 [eiicTBne opugnmyeckmnx (HOPMaTUBHO-NPaBOBbIX) aKTOB 06LLEroCyAapCTBEHHOTO
3HAYEHMsA pacnpocTpaHAeTcs Ha BCO TEPPUTOPUIO YKpauHbl, KOTOpas oOrpaHuyeHa
rocyfjapCTBeHHbIMW rpaHuuamu. CornacHo cT. 1 3akoHa YkpauHbl «O rocyfapCTBeHHOMN
rpaHunue» (Buyomocu BepxoBHo1 Paan YkpaYHu. 1992. Ne 32. Ct. 5), rocygapcTBeHHOM
rpaHuLein YKpauHbl SBNSAETCH NMHUA W BepTUKaNbHas MOBEPXHOCTb, KOTOpas NMPOXOAMT Mo
3TON NIMHUN 1 ONpeaenseT rpaHnLbl TEPPUTOPUN YKpauHbl - CYLUW, BOAbI, HeAp, BO3AYLUHOTO
npocTpaHCcTBa.

K TeppuTopumn rocypapcrtsa, Kpome TOro, NpuUHaA/IeXuT TeppuTopus MOCONLCTB,
KOHCYNbCTB, TOProBbIX MpPesCTaBUTENbCTB, MUCCUIA 3a rpaHuLeid, TeppuTOpnUa CamoneToB,
KOTOPble HAaX0AATCA 3a rpaHnLamu rocyapcTea, TeppuTOpPUA TOProBbiX KOpabnei B OTKPbITOM
mope (OKeaHe), a Tak)Ke BOEHHbIX Kopabneil, KOTopble NpebbiBaloT 3a rpaHunLeil.
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KpYry NuL, He OTOXAECTBASETCS C ABYMSA MPeAblAYLLMMN NPOSBAEHN-
AMU ero feinctemal

CornacHo o6LemMy NpuHUMNY, AelicTBe HOPM afMUHUCTPaTMB-
HOrO NpaBa, 3ahMKCUPOBaHHBIX B €r0 UCTOUYHUKAX, PacnpoCTpaHaeTcs
Ha BCEX ML, NpebblBalOLLMX Ha TEPPUTOPUN FOCyaapcTBa. JTO Che-
AyeT U3 CyBEpeHHOCTW Ny6aMYHONM BNacTX M NPUHLMNA PaBeHCTBa
BCEX nepej 3aKOHOM.

BmecTe ¢ TeM MHOrAa B OpUANYECKUX (HOPMATMBHBIX) aKTax Co-
AepKaTcs NONOXeHUS, OrpaHNYMBaKoLLNe KPYr NNL, Ha KOTOPbIX pac-
MPOCTPaHseTcs AeiCcTBME TaKOro akTa. ECTb Takme UCTOUHWKM afMu-
HWUCTPATMBHOIO NpaBa, KOTOpble NpefHa3HaueHbl ANS perynnpoBaHus
MpaBOBOro CTaTyca OTAeMbHbIX FPYNn AL, K NPUMepY, rocyAapCTBeH-
HbIX CY>XaLLyX.

Mpumepsbl

CornacHo 4. 1ct. 15 Kopgekca YKpauHbl 06 afMUHUCTPaTUB-
HbIX MPaBOHAPYLUIEHUAX K ULaM PALOBOr0 U HavyanbCTBYHOLLEro
cocTaBa OpPraHoB BHYTPEHHUX AeN He MOryT 6blTb NMPUMEHEHbI 06-
LecTBeHHble paboTbl, UCNpaBUTE/bHbIE paboThl U afMUHUCTPa-
TUBHbI apecT.

CornacHo CT. 9 3akoHa YKpauHbl «O BblOOpax HapogHbIX Ae-
NyTaToB YKpauHbl» LenyTaToM MOXeT 6blTb U36paH rpaxpaHuH
YKpauHbl, KOTOpbI/i Ha AeHb BbIOOpOB goctur 21 roga, umeeT
npaso rosioca M NPoXXnBaeT B YKpaunHe Ha MPOTAXEHUU Mnocnes-
HUX 5 ner.

1 Pa6uHosuny M. H. OcHOBbI 06LLeil Teopun NpaBa W rocyfapcTea: Hayy. nocob. 5-e
n3g., ¢ usm. Kues: Atuka, 2001. C. 112.
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[naBa 4
Cyb6beKTbl aAMUHNCTPATUBHOIO Mnpasa

44, KakoBa cuctema cy6beKToB ny6/IM4HON
agMUHUCTpPaUnn?

Cy6bekTbl My6/MYHOM agMUHUCTPaL MK, KaK YXe OTMevanoch B
oTBeTe Ha Bonpoc Ne 5, peanusytoT ny6an4yHoe ynpaseHue, BCTynas
B aAMMUHUCTPATUBHO-NPaBOBbLIE OTHOLLEHWNS UK MEXAY CO60W, Unun ¢
YaCTHbIMW iMLAMU. VIHbIMK CNoBaMK1, agMUHUCTPATUBHO-MPaBOBbIE
OTHOLUEHUSA He MOryT BO3HUKHYTb, U3MEHUTLCA WM MPEKPATUTLCA
6e3 yyacTus cybbekTa nyo6anyHoONn agMUHUCTpaLMmK. B CBA3KN C 3TUM
CyObeKTbI MY6/MYHON agMUHUCTPALUN ABAAIOTCA BaXHENLIUM 3ne-
MEHTOM CUCTEMbI CY6bEKTOB aAMUHUCTPATMBHOIO Npasa, HOPMbI
KOTOPOro, B Yucne npoyero, perynupyrot (onpegenstoT) mx craTtyc.
Takum 06pa3om, 415 NosyyveHUs NOMHOTO NpeAcTaBneHus 06 agMu-
HUCTPaTUBHOM Mpase, He0OXOAMMO 3HATb CUCTEMY CYOLEKTOB My6-
NMYHON aAMUHUCTPALUN, YTO ABNAETCH BaXKHBIM TakXe U AN1s MOHU-
MaHus npegHasHavyeHus ¥ BO3MOXHOCTER afMUHUCTPATUBHOW tOCTU-
UMM (aAMUHUCTPATUBHOIO CY[OMPOM3BOACTBA), 3afayell KOTOPOIA
AB/AETCA 3alMTa Npas, CBOOOA M 3aKOHHbIX UHTEPECOB YaCTHbIX NNL,
HapyLleHHbIX WUMEHHO Ccy6bekTamu MyOAnYHON afMUHUCTPaLUN.
Kpome TOro, 3HaHue cCUCTEMbl CYyObLEKTOB My6/IMYHON afMUHUCTPa-
LMK JaeT OTBET Ha BOMPOC O TOM, peLueHuns, feincTeus (be3neincramns)
KaKMX UMEHHO npeacTaBuTeneil Nyo6anyHoin BNacT MoryT ObiTb 06-
Xa/10BaHbl B aflMUHUCTPATUBHOM cyfe. Mpy 3TOM HEO6XOAMMO OTMe-
TUTb, 4TO B Kogekce afMUHUCTPATMBHOIO CyA0MNPOM3BOACTBA YKpau-
Hbl UCMOMb3YEeTCA TEPMUH He «CYyOBEKT NY6IMYHOM agMUHUCTPaLUN»,
a «CyObEKT BMACTHbIX NOHOMOYMIA», OAHAKO pa3HMLUa B TEPMUHO/O-
TN HENPUHUMNUaNbHA, MOCKO/IbKY Ha3BaHHbIe KATEropumn - CUHO-
HUMBI.

B cBA3M C OFPOMHbIM KO/IMYECTBOM, & TaKXKe pa3HOMNIaHOBOCTbIO
3aflay, peLuaemblixX B pouecce peanusalmmn ny6anyHoOro ynpasneHus,
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cucTemMa CyObeKTOB Ny6NUYHON afMUHUCTPALUM ABNSETCA YPe3Bbl-
YainHO pa3BeTB/IEHHON. [aHHbIl (hakT 06ycnaBnnBaeT HeOOXOAUMOCTb
rpynnupoBaHns HasBaHbIX CYyObLEKTOB B 3aBUCUMOCTU OT OCOBGEHHO-
CTeil nx npaBoBOro cratyca. LlenecoobpasHo BblfeNnTb ChnegytoLme
rpynnsl (MogcucTeMbl) Cy6beKTOB My6ANYHON agMUHNCTpaLun:

. rocyapCTBeHHble Cy6BbeKTbI My6NMYHON afMUHUCTpaLmn,
NMeroLL e cTaTyc opraHa rocyaapCcTBeHHOM BnacTu. B pamkax faH-
HOW Tpynnbl HEOOXOAUMO BbIUNEHUTL AONOHUTENbHbIE NOAMPYNMbI:

0 Cyb6beKTbl NyOGANYHON agMUHUCTPALMK, BXOAALLME B CU-
CTEMY OpraHoB WCMOSIHUTENbHOW BNaCcTW, T. €. OpraHbl UCMos-
HUTENbHOM BRNacTn';

0 Cyb6beKTbl NyOGANYHON agMUHUCTPALMK, BXOASLLME B CU-
CTEMY OpraHoB cyfe6HON BNacTu:

m [ocyfapCTBeHHas KBaM(UKaLMOHHAaA KOMMUCCUSA
cyfieli YKpavHbl;

0 TlocypapcTBeHHas cypaebHad agMUHUCTpaums
YKpauHsl,

B CyAbl, B 4acTW BbINO/HEHUA HenpoLecCyaibHbIX
(hYHKUMIA (Hanpumep, BO BpeMsi pacCMOTPEHUS 3amnpocoB
YaCTHbIX WL, O NPeOCTaBNEHNN NYBNYHO MHOPMaLK);

0 CyObeKTbl Ny6ANYHON agMUHUCTPaL UK, BXOAALLME B CU-

CTeMY 3aKOHOJaTe/IbHOW BNacTu:
* Annapat BepxoBHoli Pagbl YKpaviHbl;
B YMO/HOMOYEHHbI BepxoBHO Pafbl YKpanHbl N0
npaBaM YenoBeKa;
° CuyeTHada nanara YKpauHel,
0 CYObeKTbl Ny6ANYHON aAMUHUCTPALMK, He BXOASLLLME B
CUCTeMY Tpex BeTBel BNacTu:
m [1pe3nieHT YKpanHol,
*  AgMuHucTpaumna MNpesngeHTa YKpanHsl,
A TpeactaBuTtenscTso lNpesnpeHTa YKpanHol B AB-
TOHOMHOI Pecny6nmke Kpbim;

1 [eTanbHO O CMCTEMe OpPraHoB WCMOSIHUTE/ILHOM BNAacTU CM. OTBET Ha BOMPOC
Ne 46.
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N YnpaBneHve rocyaapcTBEHHON OXpaHbl YKpavHbl;

n CoBeT HauuoHaNbHOW 6e30MacHOCTU U 06OPOHBI
YKpauHsl;

W pOKypatypa;

m Cnyxb6a 6e30nMacHOCTM YKpauHbl;

B HaLWOHaNbHbIE KOMWCCUW perynuposaHus npu-
POAHbLIX MOHOMOANIA;

m BbICLUNI COBET NpaBoCyaus;

®m HaunoHanbHbI 6aHK YKpaunHbl;

m  Cnyx6a BHelLUHeli pa3BefK/ YKpauHbl;

n LeHTpanbHasa n3buparesnbHas KoMmmuceus;

m [ocyfapCTBeHHas KOMMUCCUA MO BONpocam TexHo-
FeHHO-3K0N0rMYeckoin 6e30MacHOCTU U Ype3BblYaHbIX
CUTyaumii;

B BOEHHble KOMUCCapuaThl;

B LieHTpa/ibHble rocyapCTBEHHbIE apXUBbI.

. rocysapcTBeHHble Cy6beKTbl NY6ANYHON afMUHUCTpaLUN,
He MMetoLLMe cTaTyca opraHa rocyfapcTBeHHol BnactTu. K gaHHow
rpynne cy6bekToB My6/MYHON afMUHUCTPaLMM OTHOCATCA Te U3 HUX,
KOTOpble M0 CBOEMY CTaTyCy He ABNAOTCA OPraHOM rocyAapCTBEHHON
B/IaCTW, OQHAKO NPeLCTaBAAT rocyAapCcTBO BO B3aMMOOTHOLLIEHUAX C
4yaCTHbIMW NMuamu. Takume cy6bekTbl 06pa3oBaHbl OCYAapCTBOM,
(hMHaHCMPYIOTCS 13 FOCYAapPCTBEHHOIO GHOKETA U BbINONHAKOT Onpe-
JeneHHble ynpasieHYyeckne PyHKLUM, BO3NOXEHHbIE Ha rOCYAapCTBO:

0 ®oHA rapaHTMPOBaHUA BKIAL0B (DU3NUECKMX AL,

0 POoH[ coumanbHOro CTpaxoBaHWs OT HeCHACTHbLIX CNyYaes
Ha NPOV3BOACTBE 1 NPOGeCCHOHaNbHbIX 3a00/1eBaHNI YKpanHbl;

0 ®oHA counanbHON 3alnThl UHBAMAOB;

0 ®oHA 06L1e0653aTeNIbHONO rOCYAapCTBEHHOMO CoLMalib-
HOrO CTpaxoBaHWsA YKpauHbl Ha Ciy4yail 6e3paboTuLbl;

0 [ocypapcTBeHHOe creumanM3vpoBaHHOe (PUHAHCOBOE
yupexpaeHue «ocyfapcTBeHHbIN (DOHA COAENCTBUS MONOAEX-
HOMY >XWU/INLLLHOMY CTPOUTE/IbCTBY;

0 YKpauvHCKWI LEHTP OLEHMBaHMA KayecTBa 06pa3oBaHus;
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e pecnybaMKaHCKNE CYOBEKTbI MYBAMUYHON agMWHUCTPa-
uun, T. €. UMEKoLLMe CTaTyC opraHa Bnactu ABTOHOMHOI Pecny6nvku
KpbiM. CucTtema Ha3BaHHbIX CyObeKTOB MpeacTaB/eHa:

0 BepxoBHbiM CoBeTOM ABTOHOMHOM Pecny6nkn Kpbim;

0 CoBeTOM MUHMUCTPOB ABTOHOMHOI Pecny6ankn Kpbim;

0 MuHUcTepcTBamy ABTOHOMHON Pecny6nnku Kpbiwm;

0 pecny6/MKaHCKUMKN KoMUTeTamy ABTOHOMHOIN Pecny-
6nmkn Kpbim;

O WHbIMW OpraHaMu WCMONHWUTENbHOW BNacTu ABTOHOM-
Hoi Pecny6niunkun Kpbim;

0O OpraHaMu MCMOMIHWUTENIbHOW BMacTU CO CheuuaibHbIM
ctatycom ABTOHOMHOW Pecny6ankn Kpbiwm;

s MyHUUMNaNbHbIe CY6bEKTbI NMYy6ANUHON aaMUHUCTPaLMUN,

T. €. OpraHbl MeCTHOr0 CamOYmnpaB/ieHus, BbIMOHAOLME YpaB/eH-
Yeckne (PYHKLUMM Ha TEpPUTOPUK COOTBETCTBYIOLEW 06LIMHBLI. Cu-
cTeMa OpraHoB MeCTHOr0 camoyrnpaB/ieHWsi NPeAcTaB/eHa:

0 CenbCKUMMU, MOCENKOBLIMU, FOPOACKUMMN COBETAMM;

0 CeNbCKUM, NMOCENKOBbIM, FOPOACKUM FO/I0BOIO;

0 WCMOMHUTENbHBIMU OpraHaMu CeNnbCKOro, NoCenKoBoro,

ropoAcKoro COBeTa;
0 palioHHbIMK 1 06/1aCTHBIMU COBETAMMU;

e CyO6beKTbl My6AMYHOW agMUHUCTPALMK C LenernpoBaH-
HbIMU MOTHOMOYUSAMMN, T. €., KaK NPaBunIo, CyobeKTbl YaCTHOrO npa-
Ba ((hM3nyecKme 1 OpUaNYEcKne nuua), KOTopbiM OpraHbl rocyaap-
CTBEHHOW BNacTu, pecnybiaMKaHCKWe OpraHbl BMAacTU WM OpraHbl
MECTHOrO CaMOYMpaB/ieHNs Ha MNOCTOSAHHON WM BPEMEHHOIN OCHOBE
nepefann Ha 6ecnnaTHo nayM NAaTHOM OCHOBE ANA BbINOMHEHMSA OT-
JefNbHble yrpaBfieHYeckne yHKUNK:

0 06LEeCTBEHHbIE NHCMEKTOPSI;
0 u4fieHbl 06LLEeCTBEHHbIX (HOPMMUPOBaHUI MO OXpaHe 06-
LLLeCTBEHHOr 0 NOPsiAKa 1 rocyAapCTBEHHOW rpaHuLbl;
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0 apbuTpaxkHble ynpasnawoLLmMe, YaCTHbIe HOTapuycChbl, Ta-
MOXEHHbIe BpOKepbl, TPeTencKme cyapl (Cyabh) v T. 4.

Kak BMAHO W3 M3/I0)KEHHOTO Bblle, peanu3auymein ny6anyHoro
yNpaBNeHNs 3aHNMaKOTCS HE TOMbKO OpraHbl UCMOMHMTENbHO BNacTyh U
opraHbl MECTHOrO camoyrnpaB/ieHns], KaK 3TO TPagULMOHHO CUMTaeTCH,
HO W VHble opraHbl Ny6/IMYHON BacTW, a Takxke, B OTAEMbHbIX Cy4asX,
yacTHble nunua. Mcxogs u3 aToro, Ha TEPMUH «CYOBLEKT My6ANYHON
aAMUHMCTPaLUMM» HeobX0AMMO CMOTPETb HE C MHCTUTYLMOHHOM, a C
(hYHKUMOHaNbHON TOYKM 3peHns. IHbIMKX cnoBamn, onpeaenstowmnm
ANA OTHECEeHMS TOr0 WM MHOro opraHa (nMua) K 4nucny cyObekToB
Ny6/IMYHON aAMUHUCTPALLMMN ABNSETCA He ero MecTo B cUCTeMe ny6/1mny-
HOW BNacTu, a OyHKLUMKM, KOTOPbIE MM BbINOMHAKOTCS, U TaKne (yHKLMM
[OMKHbI ObITb CBA3aHbI C peann3sauuein Ny6anMyYHoro ynpasneHus.

45.  KakK COOTHOCATCA MexXAy Co60i KaTeropum
«CY6bEKT NY6/IMYHON agMUHUCTPaLUN,
«aMVUHUCTPATMBHbIN OpraH», «CyOBbEKT BNACTHbIX
MOSIHOMOUNIAY, «CYOBEKT NY6/IMYHOIO YNpPaB/ieHNs»?

Ha cerogHsAWHMI AeHb B 0TEYECTBEHHON agMUHUCTPATUBHO-Mpa-
BOBOI /IMTepaType MOXHO BCTPETUTbL TaKue TEPMUHBI, KaK: «CyObeKT
Ny6NNYHON aMUHUCTPALMN», «aAMUHUCTPATUBHBIA OpraH», «Cy6b-
eKT BNACTHbIX MOMHOMOUWI», «CYyBbEKT NMYyOANYHOrO YNpaBieHUs».
CnepyeT OTMETWUTb, YTO ABa MEPBbLIX U3 HUX MPULLIN B YKPaUHCKYHO
tOPUAMYECKYIO HAayKy W3 eBPOMeCKOM; KaTeropus «agMUHUCTPaTUB-
HbI OpraH» - 13 HEMELKOM JOKTPUHbI, @ MOHATUE «CYOBLEKT My6ny-
HOW agMUHUCTPaLUN» - W3 aHTMIACKON. MOHATUE «CyOBEKT BMacT-
HbIX MOMHOMOYWIi» BBELEHO B HPUAMYECKMIA 060p0T Kogekcom
afMUHUCTPATUBHOIO CyAONPOM3BOACTBA YKpauHbl. [ehuHnumio
«CYyObEKT My6MNYHOTO YNPaB/EHMS» MOXHO pacCcMaTpuBaTh B Kaye-
CTBE HaLMOHAaNbLHON, KOTOpas 3amMeHuna coboil CyLLecTBOBaBLUYHO B
COBETCKON aAMWHWUCTPATMBHO-NPABOBOW HayKe KaTeropuio «CyobekT
rocyfapCTBEHHOIO YNpaB/eHNs».
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AHann3 cojepXXaHus Has3BaHHbIX TEPMUHOB MOKa3blBaeT, UTO
MeXAY HUMWU MMEHT MeCTO HEeKOTOpble OTANYUS, 06YCOBMEHHbIE
0COBEHHOCTAAMU, C OLHON CTOPOHbI, POMAHO-FEPMAHCKON N aHrno-
CaKCOHCKOW cuCTeM npaBsa, a 3 ApYrov - creunukor opraHusaumm
nNy6ANYHOW BNacTU B KaXKAOW OTAENbHOM eBPOMENCKON CTpaHe, rae
HaxXoLAT NPUMeHeHNe Ha3BaHHble MOHATUA. OfLHaKO MepeyvncrieHHble
KaTeropuv MAEHTUYHbI MO CBOUM r/1aBHbIM YepTaM. X obbeanHseT
TOT (DaKT, YTO KaXjas U3 HUX MOXET ObITb MCMOMb30BaHa Ans 060-
3HAYEHUS CUCTEMbl OPraHOB W AO/HKHOCTHbLIX /AL, BbINOAHAKOLLNX
aAMUHUCTPATUBHbIE PYHKUMM (PYHKLMM NYy6ANYHOrO yrnpasieHus),
T. €. Te, KOTOpble HE KacaloTCs 3aKOHOAATeNbCTBa W CyLOMPON3BOA-
CTBa.

3 3TOro MOXHO cAenatb BbIBOJ, UYTO B YC/IOBUAX YKPaMHCKOM
afMUHUCTPATNBHO-NPABOBON AOKTPUHbLI MEPEYUCNEHHbIE KaTeropum
MOTyT YyNoTpebnaTbcs Kak CMHOHMMbI. KaXaas M3 HUX MOXET ObiTb
ynotpebieHa ana 0603Ha4YeHUs CyObeKTOB, 3aAeiiCTBOBaHHbIX B pea-
nn3aumm ny6aMYHOro ynpasneHus.

46. KakoBa cucTeMa opraHoB WUCNO/THUTENbHOW BNacTu?

OCHOBHbIM 3/1EMEHTOM NY6ANYHOW agMUHUCTPALMKN BbICTYNaKOT
opraHbl UCMNOMHUTENbHOW BNAacTX, KOTOPblE 06PA3YOT CNOXHYIO U
Pa3BETB/IEHHYHO CUCTEMY, B paMKax KOTOPOW MOTyT ObiTb BblAe/IEHbI
TPW YPOBHSI: BbICLUWNIA, LLeHTPasIbHbIA 1 MECTHBIIA.

Cuctema opraHoB MCMOSTHUTE/IbLHOW BMAcTW 3akpensieHa B pafge
3aKoHoAaTe/NbHbIX M MOA3AKOHHbIX aKTOB, @ UMEHHO: 3aKOHaX YKpau-
Hbl «O KabnHeTe MUHUCTPOB YKpanHbI»] «O LeHTpaibHbIX OpraHax
MCNONHUTENbHON BnacTn»2, «O MECTHbIX [OCYAapCTBEHHbIX
agMuHuUcTpaumax»3 «O cTonvue YKpanHbol ropoje-repoe Kuese»4,

1 Buwomocat BepxosHo!' Pagu Ykpaww. 2014. Ne 13. Cr. 222.

2 Buomoen BepxosHoi Pagn YKpawun. 2011. Ne 38. Cr. 385.

3 Bspgomoc'n BepxosHo!' Pagn YkpaThuu. 1999. Ne 20-21. Ct1. 190.
4 Buomoen BepxoBHOT Paau Ykpa'wm. 1999. Ne 11. Cr. 79.

118



IMABA 4. CYBBEKTbl ADMUHNCTPATUBHOIO NMPABA

noctaHosfeHun KabuHeta MUHUCTPOB YKpanHbl «O6 onTuMmM3aLmm
CUCTEMbI LIEHTPa/IbHbIX OPraHOB UCMOTHUTE/IbHOM BacTn»1

PaccMOTpPUM KaXXblli U3 Ha3BaHHbIX YPOBHEl 60/ee AeTasbHO.
* BbICLWINWI ypOBEHbD:

0 KabvHeT MUHUCTPOB YKpauHbl - NPaBUTENbCTBO YKPauHbI.
* LleHTpanbHbIli YpOBeHb:

0 MuHKUcTepcTBa (Hanpumep, MUHUCTEPCTBO MHOCTPaH-
HbIX feN YKpauHbl, MUHUCTEPCTBO (PUHAHCOB YKpauHbl U T. 4.);

0 rocyfapcTBeHHble CnyX6bl (B 4acTHocTu, [ocypap-
CTBEHHas aBMaUMOHHas cnyXxba YKpauHbl, ["ocygapcTBeHHas
MUTpaLMoHHas cnyxba YKpauHbl U T. 4.);

0 rocyfapCTBeHHble areHTCcTBa (Hanpumep, rocyaapcTeeH-
HOe areHTCTBO aBTOMOOW/bHBLIX AOPOr YKpawHbl, [ocypdap-
CTBEHHOE areHTCTBO BOAHbIX PECYPCOB YKpauHbl U T. A.);

0 rocyfapcTBeHHble MHcnekummn (B yactHocTu, ocypap-
CTBEHHAA 3KONOrnyeckKas MHCNeKUna YKpauHol, FocyaapcTeeH-
Haf MHCNeKuua ALepHOro peryiMpoBaHns YKpauHbl U T. 4.);

0 (oHabl (Hanpumep, TMEHCUOHHbLIA (OHA YKpauHbl,
®OoH[, rocyapCTBEHHOr0 NMYLLECTBA YKpauHbl);

0 agMuHuUcTpaumn (AZMUHUCTpaums [ocyaapCcTBEHHOW
NOrpaHNYHON CNY>KObl YKpauHbl U T. 4.);

0 HauuoHanbHble areHTcTea (Hanpumep, HauuoHanbHoe
areHTCTBO MO BOMpOcam NpeaynpexaeHns Koppynuuu u T. 4.);

0 rocyfapcTBeHHble 6Opo (B YacTHOCTW, MocyaapcTBeH-
HOe BLOpO paccnefoBaHuin);

0 KoMuTeTbl (Hanpvmep, AHTMMOHOMONbHbLIA KOMUTET
YKpauHbl U T. 4.);

0 WHCTUTYTbI (B YaCTHOCTW, YKPaMHCKWA WHCTUTYT Ha-
LMOHa/IbHOW NamsTw);

0 HaunoHanbHaa NoNNUUA YKpanHsbl.

. MeCTHbIi YpOBEHb:
0 MeCTHble roCyflapCTBeHHbIe afMUHNCTPALUN:

1 OdwwHMi BIOHUK YKpaTHu. 2014. Ne 74. Ct. 2105.
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m 006/1aCTHble rOCYapCTBEHHbIE aMUHUCTPaLMU;

W paioHHble rocyAapCTBeHHbIE aAMUHUCTPaLUN;

B rOoCyAapCTBEeHHble afjMUHUCTpaLuM B ropogax
Knese n CeBacTonorne;

m pailoHHble B ropogax Kuese n Ceactomnose rocy-
[AapCTBEHHbIE aAMUHUCTPALMU;

0 TeppuTopuabHble NOApa3feneHns LeHTpabHbIX opra-
HOB WCMOMIHUTENIbHOW BNacTW, KOTOpPble He BXOASAT B COCTaB
MECTHO rocyAapCTBeHHOM aAMUHUCTPaLMK, Hanpumep, ynpas-
neHne MeHCUMOHHOro (hoHAa B XapbKOBCKOW 06/1acTy; rnaBHOe
ynpasneHue FocyaapCTBEHHOW (DUCKasbHOW Cnyx6bl B 3aro-
POXCKOM 061acTVt U T. 4.

47. KakoBa cucTeMa opraHoB MeCTHOro
camMmoyrnpaBieHNA?

Cuctema opraHoB MeCTHOro camoyrnpas/ieHUA OnpejefieHa B
KoHCcTUTyummn YkpavHbl (pasgen 11 «MecTHOe camoynpaBneHue») u
3akoHe YKpanHbl «O MeCTHOM camMoynpas/ieHU B YKpauHe»l rae, B
4aCTHOCTW, CKas3aHo, YTO MeCTHOe camoyrnpaBsieHue ABMAETCA npa-
BOM TeppuTOpUasibHOW rpomMagbl (KWUTeNlein cena WaM HeCKOSbKMX
cen) Ao6poBOSIbLHO 00BLEAMHUTLCA B CENbCKYHO rpomagy, nocesika u
ropofa - CamoCTOATE/IbHO peLlaTb BOMPOCbI MECTHOr0 3HaYeHWs B
pamkax KOHCTUTYLUW 1 3aKOHOB Y KpauHbl.

3 nonoxeHwii HasBaHHbIX HOPMATMBHbLIX aKTOB ClefyeT, 4To
MeCTHOe camoyrpaB/ieHne oTAeneHo OT rocyfapCcTBEHHOW BnacTu,
T. €. OpraHbl rocyfapCTBeHHOM BMacTV He YNOSHOMOYeHbI Ha co3ja-
HWe OpraHoB MeCTHOro camoyrnpas/ieHWsl, Ha PYKOBOACTBO UMW, Ha
HasHayeHue ¥ YBOJIbHEHWE JO/IXHOCTHbIX /INL, MECTHOFO camoyrnpas-
neHuns. Bce 3Ty BOMpockl (CO3AaHne OpraHoB, BBeAeHUE LOMHKHOCTEN,
HasHayeHve LO/MKHOCTHLIX MMl U T. [.) pellatoT opraHbl MeCcTHOro
camoynpas/ieHNsi CAMOCTOATENbHO.

1 Buwomocn BepxosHo! Pagn Ykpawwu. 1997. Ne 24. Cr. 170.
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BHHLIaHuKe!

Heponyctumo paccmaTpuBaTb OpraHbl MECTHOro camMoynpas-
NIEHNS B Ka4yecTBe 3/1IeMEHTa CUCTEMbl OpPraHoOB MCMOAHUTENbHON
Bnactn! HasBaHHble opraHbl 06pa3ytoT caMoCTOsTe/IbHbIe, napan-
NeNbHO (hYHKLMOHUPYOLW e CUCTEMbI, HAXOAAChL APYT C APYroM B
rOPU30HTaNbHbIX OTHOLUEHUAX.

CnepyeT OTMeTUTb, YTO U MeXAy CaMUMMK OpraHaMu MeCTHOro
camoyrnpasieHnst OTCYTCTBYIOT OTHOLIEHNA MOAYMHEHUS. Kax bl 13
HUX, HeB3Upas Ha YPOBEHb, HE3aBUCUM B OTHOLUEHUAX C UHbIMU Op-
raHamMy MecTHOro camoyrnpasfieHUs. DTO 03HayaeT, YTO BCe OpraHbl
MeCTHOro camoynpas/ieHNs 06pasyoT He BEPTUKaNbHYIO, & UCK/TYN-
Te/bHO FTOPM30HTA/IbHYHO CUCTEMY.

CaMOCTOATE/IbHOCTb OPraHOB MECTHOr0 CaMOyrnpaBfieHUs He
03HAYaeT, YTO OHW MOSHOCTbLI0 aBTOHOMHbI OT rocyfapcrTea. HassaH-
Hble OpraHbl PYHKLUWOHUPYIOT B €4MHOM NPaBoOBOM MoJie YKpauHsbl, B
CBA3W C YeM OHU AeNCTBYHOT UCKIOUYNTENIbHO Ha OCHOBAHWMU, B paM-
Kax MOMHOMOYMIA 1 cNOCO60M, NpefyCcMOTPeHHbIMU KOHCTUTYLMEN 1
3aKOHaMy YKpauHbl, 1 PYKOBOACTBYIOTCS B CBOEN AeATeNbHOCTM aK-
TaMu OpraHoB rocyAapcTBeHHOM Bnactn (KOHCTUTYUMeRn 1 3akoHaMm
YKpauHbl, akTamu [MpesnpgeHTa YKpauHbl, KabuHeta MUHUCTpOB
YKpaunHbl), a B ABTOHOMHOI Pecny6nnke KpbiM TakXe HOpMaTUBHO-
npaBoBbIMU akTamn BepxoBHoro Coseta u CoBeTa MUHWUCTPOB
ABTOHOMHON Pecny6nnku KpbiM, NPUHATBIMKA B pamKax MX KOMIe-
TeHUUN.

B TO e Bpems Heo6X04MMO CKasaTb, YTO M rOCy[apcTBO MMeeT
onpejeneHHble 0693aHHOCTM B OTHOLLIEHUN OpraHoOB MECTHOT0 CaMo-
ynpasfieHus. Hanpumep, OHO NPUHUMAET yyacTme B POPMUPOBAHUN
[0X0[0B 6HO[>KETOB MECTHOI0 CaMoynpaB/ieHns, (DMHAHCOBO ero nof-
flep>xxuBaer.

Cuctema opraHoB MeCTHOro CcamoynpaBfieHUs onpefensercs
afMVHNCTPATUBHO-TEPPUTOPUAJIbBHBIM YCTPOUCTBOM Y KpauHbl,
3/1eEMEHTamMn KOTOPOro AB/AKOTCA:

* ABTOHOMHasa Pecny6nuka Kpbim;

e obnacTu;
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* paiioHbI;

e ropoja;

e palioHbl B ropojax;
* MOCeNKu;

* cena.

B Kax4oM M3 Ha3BaHHbIX 06pa3oBaHMil (YHKLMOHMPYT COOT-
BETCTBYIOLLME OpraHbl MECTHOIO caMoynpaB/ieHUS], a UMEHHO:

 CeNbCKUe, NOCENIKOBble, FOPOACKME COBETHI;

* CEeNbCKWI, MOCENKOBbIA, FOPOACKON roMoBa,;

* UCMONHUTENbHbIE OpraHbl CENbCKNX, MNOCENKOBbIX, FOPOACKNX
COBETOB;

* paiioHHble 1 06NnacTHbIE COBETbI, NPeACTaBNSIOLLME 06LME UH-
Tepecbl TeppuUTOpManbHbIX FpoMag ces, NocenkoB, rOPOAOB.

B ropogax ¢ pailoHHbIM [efileHVeM Mo peLleHnto TeppuTopuab-
HOIA rpoMa/bl ropoja UM ropofcKoro coBeTa MOryT c03/aBaThCs paii-
OHHble B FOPO/E COBETbI U UX UCMONHUTENbHbIE OPraHbl.

48. YUT0 NoHMMaeTCca nog ny6andHoin ciy>xoom
N KakoBbl ee 3a4aymn?

My6nnyHas cnyxoba Kak coumanbHOe-nNpaBoBoOe AB/IEHNE Ha Tep-
pUTOPUMN YKpanHbl BO3HUKIO B Havane 90-x rogos XX CT., UTO 6bI10
CBA3aHO Mpexje BCero ¢ NpuMHATMEM 3aKoHa YKpauHbl «O rocygap-
CTBEHHOI cnyxo6e» oT 16 gekabpsi 1993 r.1[aHHbIil 3aKOH, XOTA U He
cofiepXXan B cebe NOHATUA «My6NNYHas cnyxb6a», TeEM He MeHee, cno-
co6CcTBOBa/l PasBUTUK [AHHOTO MHCTUTYTA NyTem 3aKpenjieHus:
NPUHLUNOB rOCYAapCTBEHHOM CNYXObl; cTaTyca rocyAapCTBeHHbIX
Cny>alnx rocyfapcTBeHHbIX OPraHoB M UX anmnapara; cneumanbHblX
npoueayp NPUHATUA Ha roCyLapCTBEHHYIO CNYyXO0y M ee Npoxoxje-
HUS; UHCTUTYTa CNY>XeBHOW Kapbepbl; 0CO6eHHOCTEel MaTepuasibHOro

1 Buwomocn BepxoBHOT Pagu Ykpawu. 1993. Ne 52. Cr. 490.
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N COLMANbHO-XUNULWHOIO 06ecrnevyeHns rocyfapCTBEHHbIX ClyXa-
LMX.

MepBOe ynomuHaHue 0 Ny6ANYHON Cy>X6e MOXHO BCTPETUTH B
KoHuenumn agMUHUCTPATMBHON pedopmbl B YKpauHel rae Has3BaH-
Hbll TEPMWH MCNOJMIb3YeTCA B KayecTBe CO6GMpaTe/lbHOW KaTeropuw,
o6beauHAOWeN B cebe rocyfapCTBEHHYHO CAYX6Y M MyHUUMNa b-
HYIO CNyXOy.

[anbHeillee pa3BUTUE MHCTUTYT roCcyAapCcTBEHHOM (My6ANYHOW)
CNy>X6bl nonyunn B 3aKoHe YKpanHbl «O rocyaapCTBEHHON Cnyx6e»2
oT 10 gekabps 2015 p. Ha3BaHHbIM 3aKOHOM ObINN CYLLLECTBEHHO W3-
MeHEeHbI MO0XeHNs paHee [eNCTBOBABLLEr0 3aKOHa B 4aCTW NPUHLNU-
noB, NPaBOBbIX M OPraHM3aLNOHHbIX OCHOB rOCYAapCTBEHHOMN CNYX-
Obl, NOpsAjKa peannsaymy rpaxgaHamMmn YKpavHbl npaBa paBHOro fo-
CTyna K rocyaapCTBeHHON cny6e. OgHako B 3TOM 3aKOHe, Kak U B
npegblayLiem, BCe TaKXKe OTCYTCTBYET KaTeropus «ny6amnyHas cnyx-
6a», UTO He 03HAYaeT, YTO 3TO NMOHATUE AB/IAETCA HelesecoobpasHbIM
NN HeHY>XXHbIM. CKopee, Ha060pOT, OHO NpefcTasnseT co60i Heob-
XOAUMBIA 3NEMEHT B eJMHON Leny TECHO CBA3aHHbIX MeXAay coboi
KaTeropuii: «ny6nuyHas BnacTb»; «ny6/MUYHOE NpaBo»; «ny6nnyHas
aAMUHUCTPaUNa», «nybanyHas cnyxoba».

Ha CcerofHAWHNA JeHb TEePMUH «Ny6nnMyHasa cnyx6a» MOXHO
BCTpeTUTb B n. 15 4. 1cr. 3 Kogekca afMUHUCTPATUBHOIO CyAOMnpo-
N3BOACTBA YKpauHbI3 e CKazaHo, 4To Ny6aMYHOM cnyX6oii aBns-
eTcs LeATeNbHOCTb Ha roCyAapCTBEHHbIX NOIMTUYECKUX LOMKHOCTSAX,
npogeccuoHanbHas [eATeNbHOCTb CyAeil, MPOKYpOpOB, BOEHHas
cnyxb6a, anbTepHaTMBHAas (HeBOeHHas) cnyxb6a, gunnomaTuyeckas
cnyxo6a, apyras rocyaapcTBeHHasa cnyxba, cny>kba B opraHax BnacTm
ABTOHOMHOW Pecny6nnkn KpbiM, opraHax MecTHOro camoynpa.fe-
HUS.

3 aTOro onpegeneHns CTaHOBUTCA MOHATHbIM, YTO OHO UCMOJIb-
3yeTcs A4/1A NpuBefeHUs K obuieMy 3HamMeHaTesll0 pas/IMyHbIX BULOB

1 OdwwHMn BIOHMK YKpawmn.1999. Ne 21.
2 Buwomocn BepxosHo!' Pagn Ykpawu. 2016. Ne 4. Cr. 43.
3 Buomoctl BepxosHo! Pagn Ykpawu. 2005. Ne 35-36, Ne 37. Ct. 446.
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Cny>xe6HoW (TpyAoBOi) [AeATeNbHOCTW NpeAcTaBUTeNeil OpraHoB
ny6NMYHOM BNacTn - cnyxawmx. VNHbIM1 cnosamu, B rocygapcTee
CyLLecTByeT LOCTAaTOYHO 00/bLIOE KONMYECTBO PasHOOOpasHbIX BU-
[0B CNY>Ke6HON AeaTeNIbHOCTU, KOTOPYIO Te U/ UHbIe N1LLa NPOXOAAT
B Pa3/IMUHbIX NO CBOEMY CTaTyCy OpraHax ny6/1MyHOl BnacTu - opra-
Hax rocyAapCTBEHHOW BnacTu, opraHax Bnactu AP KpbiM, opraHax
MeCTHOro camoynpaBneHus. VI xoTs gaHHble BUAbl CNy>Xe6HOW fes-
TENbHOCTW MO pAfY MPU3HAKOB OTAMYAKOTCS APYr OT Apyra, TEM He
MEHEe y HUX €CTb M MHOTO 06X XapaKTEPUCTUK, HalMune KOTOPbIX
1 N03BONSET, COBCTBEHHO roBOps, 06bLEANHUTL UX B paMKax efuHON
KaTeropum - nyénnyHasa cnyxoa.

My6nunyHaa cny>ba, Kak 0cobbIii B CNyXe6Hol (TpyaoBoi) ae-
ATENbHOCTU, XapaKTepuayeTca Cnefytowmnumm npusHakamu:

e 3TO MpoeccMoHanbHas AeaTeNbHOCTb CNeunanbHOM rpynnbl
(hM3nYeCcKUX nnL, - NYBGANYHBIX CAYXaLUX;

* 3TO AeATENbHOCTb Ha JO/MKHOCTAX B OpraHax ny6/1M4HON Bna-
CTV U nX annapare;

e (opmupoBaHMe KaApoOBOro cocTaBa Nyo6ANYHOM CNyX6bl MNPO-
MCXOAMT Ha OCHOBaHWUW KOHKYpCa;

* peweHVe O HaszHa4YeHMM nuua, Npowealero KOHKYpC, Ha
LO/MKHOCTb MY6/IMYHON CNyXObl 0hopMAAeTCH agMUHUCTPATUBHBLIM
aKToM;

e 3apaboTHas nnaTa Ny6ANYHBLIM CAYXaLMM BbiNIaunBaeTCa n3
CPEACTB rocyAapCTBEHHOrO UM MECTHOTO GHOAKETA;

e MNOPSAAOK NPUHATMA TpaXKaaH Ha Ny6nuYHYyHo cnyxoy, ee npo-
X0X/[eHue, YBOJIbHEHWe C NY6/NYHON CNyX6bl pernameHTUpyeTcs
HOpMamMy agMUHUCTPATUBHOIO npasal

1 AuwuleHko T. C. MpaBo ny6.'"n4HOT cnyx6u y cuctem! agMnncTpaTUBHOIO
npasa YKpa'lum: Auc... KaHA. topuf. Hayk: 12.00.07 / Oepx. BH3 «3anopl3.Hau,.
YH-T» M-Ba 0cB1TY | Haykn YKpaluu. 3anOpbxxsa, 2015. C. 23-25.
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Ncxops M3 HasBaHHbIX MPU3HAKOB U ONPeLeNeHUin MOXHO cfhe-
natb BbIBOJ, YTO NOCPeLCTBOM MYy6/IMUHON CNY>X6bl pellakTcs cneay-
loLLie OCHOBHbIE 3afaun:

» obecneuymBaeTca peanusauns npas, CBO6OS M 3aKOHHbIX UHTE-
PecoB YacTHbIX NnL;

* (hopmMUpyrOTCA HEOOXOMMbIE YC/IOBUSA 415 NPAKTUYECKOr0 Bbl-
NONHEeHUS 3a4a4 N PYHKLNIA, BO3M0XEHHbIX HA OpraHbl roCyAapCTBEH-
HO BnacTu, opraHbl Bnactu AP KpbiM, opraHbl MecTHOro camo-
ynpaBs/ieHus;

» obecneymBaeTcs 6eCnpepbIBHOCTb, CTOMKOCTb M LeNOCTHOCTb
(hYHKLMOHMPOBaHNA TOCyAapcTBa,;

* KOMMJIEKTYETCS MepcoHan opraHoB My6/MYHON BNacTu BbICO-
KOKBaM(pMLMPOBAHHLIMW CreymanmcTamum.

49. Kakue Bubl Ny6/NYHON CNYXObl CYLLIECTBYIOT?

FoBOps 0 BMAAx Ny6AMUYHON Cnyx6bl, cnegyeT 06paTuTb BHUMa-
HMe Ha Cneayrouine acnekTbl:

e BO-MepBbIX, Ny6nnyHaa cnyxb6a npeacraBnseT coboit crneum-
anbHYl (opmy TpyLOBONM AeSTENbHOCTW NUL, BbIMOJHAKWMNX BO3-
NOXEHHbIE Ha HMX 3afa4un B Pas3/IMUHbIX opraHax ny6an4yHon agMmHU-
cTpauun, YTo 06BACHNET CYLLECTBOBaHME Pa3NNyHbIX BUAOB Ny6/IMY-
HOW CNyX06bl;

e BO-BTOpPbIX, HA CEMOAHALWHNIA AeHb Ha 3aKOHOAATE/IbHOM YPOB-
HEe YeTKO He 3aKpenieHbl BUAbl Ny6NYHOW CNyXObl, YTO, B CBOKO OYe-
pefb, CBUAETENIbCTBYET O TOM, UYTO CYLLECTBYHOLME Knaccupukaumm
SBNATCA Pe3ynbTaTOM Hay4YHO-WUCC/ef0BaTEIbCKON [eATEeNbHOCTH
YYEHbIX;

e B-TPeTbMX, BbleNeHNEe OTAENbHbIX BUAOB NYBANUYHON CMYyXObI
MMeeT He TO/IbKO Hay4HO-TEOPeTMYeCcKOoe, HO 1 NpakTU4ecKoe 3Haue-
HWe, MOCKONbKY KaX[blii BUL MYy6AUYHOR CNy>X6bl UMEET CBOM 0CO-
6EHHOCTN HOPMATMBHOIO PerynnpoBaHns, KOTOPbIE AO/MKHbI YUNTbI-
BaTbCS BO BPEMS pacyeTa cTaxa nyo6/inyHOl CnyX06bl, yCTaHOBNEHUS
CoLManbHbIX FapaHTUA, HAYNCNEHNS NEHCUN W T. 4.
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B HayuHOW nnTepatype CYL,ECTBYIOT pas/iMYHble TOUKW 3peHUs
Ha BOMPOC 0 BMAax Ny6/u4yHOl cnyxo6bl. Tak, npeanaraeTcs roBopuTb
0 CYLLEeCTBOBAHMMN: TPaXKLAHCKOW U MUNUTAPU3NPOBAHHON CNYX6bIl
CMeunanm3npoBaHHON CNyX06bl2, roCyAapCTBEHHOM CNYX6bl N CAYX-
6bl B OpraHax MecTHOro camoynpaBneHusa3, rocyapCTBEHHOW NONK-
TUYECKON cny6bi4un T. A.

AHaNn3 CyLWeCcTBYOLWMNX KnacCuprKaLmnin NoKasbiBaeT, YTO OHU, B
TOW WM MUHOIN Mepe, UMEKOT CMbIC/T U BbIMOMHAKOT ONpejeseHHble 3a-
faun, XOT UX NpakTU4eckoe 3Ha4eHMe MOXXHO NOCTaBUTb NOJ COMHe-
Hue. B CBA3M C 3TUM, Mbl CYMTaem, 4YTo 605ee NpaBuibHbIM ByaeTt
BbIAENATb BUAbI NYOANYHON CNYyXObl, NCXOAA U3 MONOXKEHWNIA AEACTBY-
OLLMX HOPMATMBHbIX aKTOB, OMNPeAENALNX 0COOEHHOCTM UX NPaBo-
BOro perynnposaHus. Mi3yyeHne OCHOBHbIX 3aKOHOAATe/IbHbIX aKTOB,
PErynmpyoLWwmnx nopasoK NpoXoxaeHus NyO6nnyHOW cnyxbbl, - 3a-
KOHa YKpanHbl «O rocyfapcTBEHHON cnyxobe», 3aKoHa YKpauHbl «O
cnyXb6e B opraHax MeCTHOro camoynpaB/ieHUs»5 3akoHa YKpauHbl
«O gnnnoMaTUyeckon cnyxbe»6 3akoHa YKpauHbl «O HauWOHaib-
HOW nonuummu»7, 3akoHa YKpauHbl «O BoopyXeHHbIX Cunax
YKpanHbi»8 3akoHa YKpanHbl «O Cnyk6e 6e30MacHOCTM YKpauHbI»9
N 4p. — NO3BONSET FOBOPUTL O CYLL,ECTBOBAHUMN TPEX OCHOBHbLIX BU-

1 MenbHuk P. C., BeB3eHko B. M. 3aranbHe agmnucTpaTtvBue npaso: HaBY. rioci6. /
3a 3ar. pea. P. C. MenbHuka. - Knle: Barre, 2014. C. 242-243.

2 3aranbHe agMHMACTpaTUBHe npaso: wapyyHuk / 1. C. FpuueHko, P. C. MefbHUK,
A. A. lNyxTeubKa Ta jH.; 3a 3ar. peg. 1 C. NpuueHka. - Kn'le: KOpwkom 1HTep, 2014. C. 205.

3 ALMHMCTpaTUBHE npaso YkKpa'wu. T.1 3aranbHe agMMncTpaTUBHE MpaBo: HasY.
rioci6. / B. B. lanyHbko, B. 1 Kypuno, C. O. Kopoeg, O. 0. Apo3g, |. B. 'vpeHko,
O. M. Cuwyk, I. M. PwuxeHko, A. A. 1leaHuwyk, P. . CayHw, 1 M. £AMKoOBa,
3a pes. npog. B. B. ManyHbka. - XepcoH: Mpws 4. C., 2015. C. 123.

4 Apmaw H. O. flepxasw nonanuyw alayl sk pl3HoBug nyON1YHUX CNYXOOBLUB:
WAXOAN A0 BU3HAYEHHS MOHATL // ALMHMCTpaTWBHe MpaBo Ta afMMncTpaTusHa AlAnbLICTb
2012. Ne 6. C. 99-102.

5 Bi/ioMocii BepxosHo! Pagu Ykpa'wm. 2001. Ne 33. C1. 175

6 BiflOMOCTI BepxosHo!' Pagu Ykpa'wm. 2002. Ne 5. Ct. 29.

7 Buwomocn BepxosHo! Pagu Ykpa'wum. 2015. Ne 4(J—41. Ct. 379.

8 Buwomocn BepxosHo! Pagn Ykpa'm. 1992. Ne 9. Cr. 108.

9 Bi;iOMOCTI BepxosHo! Paan Ykpa'wu. 1992. Ne 27. Cr. 382.
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[0B NY6ANYHOW CNyXObl, B paMKaxX KOTOPbIX MOFYT 6biTb BblAeNeHbI
ee 0TAeNlbHble NOABUAbI:
e rpaxpgaHckasa ny6nmuHas cnyxoa:
0 cnyxba B opraHax rocyfiapCTBeHHO BnacTu;
0 cnyx6a B opraHax Bnactm ABTOHOMHOI Pecny6nmku Kpbim;
0 cnyxb6a B opraHax MeCTHOro camoyrnpaBneHus;
* MUNNTapuU3MpoBaHHas Nybnn4vHasa cnayxoba:
0 BOEHHas cnyxo6a;
0 cnyxb6a B NPaBOOXPaHUTENbHbIX OpraHax;
0 cnyxba B opraHax crnewymanbHOro HasHavyeHus (Hanpumep,
B [OCyapCTBEHHON Ccny)6e No Ype3BblvaiiHbIM CUTYaLMsM);
e aunnomartmyecKkas cnyxoba.

50. Kakve rpynrbl Ny6/iMyHbIX CnyXalmx MoryT obiTb
BbleNeHbI?

C noHsTMeM My6AMYHON cnyX6bl HepaspbiBHO CBA3aH TEPMUH
«NYONMUHbIA cAyXalnin». Ty6nnyHbIiA cnyXawmini - 3To rpaxja-
HWH YKpaviHbl, 3aHMMaloLW il Ha OCHOBaHUW U3[4aHHOM0 aAMUHUCTPa-
TUBHOIO aKTa A0/DKHOCTb My6/MYHOIN cnyXObl B opraHax rocygap-
CTBEHHOW BNacTW, opraHax BnacTu ABTOHOMHOI Pecny6nukn Kpbim
MAN opraHax MeCTHOro caMoynpaBs/fieHUs, MoyyvatoLwmii 3apaboTHYO
nnaTty 3a CYeT rocy4apCTBEHHOI0 MM MECTHOIO GHOAXKeTa 1 OCYLLECT-
BNAKOLWMNIA YCTAaHOBNEHHbIE 418 3TON AOMKHOCTM NMOAHOMOUMS, HEMO-
CPeACTBEHHO CBSI3aHHbIE C UCMOMIHEHWEM 3afay U peanunsaumeit QyHkK-
LN COOTBETCTBYIOLLErO CyObeKTa NYOANYHON agMUHMUCTpaumnl

My6nnyHbIe CcnyXaljme, NPaBOBON CTaTyC KOTOPbIX SBNsAeTCA
NPOM3BOAHLIM OT Ha3BaHHbIX BbIllE BUAOB MYyO6NNUYHON CNYX6bl, MO-
ryT ObITb KNacCU(PULUPOBAHbI Ha OTAE/bHbIE TPYMbI.

Tak, cnyxatime, NpoOXoAsLMe rPaXKAaHCKYH NY6INYHYO CyX-
Oy, 4eNnaTcs Ha BUAbl B 3aBUCMMOCTI OT MOPsALKa Ha3HaYeHNs, Xapak-

1 Nungenko T. C. Mpaso ny6amuHo!' cnyx6u y cuctem! agMLIKTPaTUBHOIO
npaea YKpawu: guc. ... KaHg. opug. Hayk: 12.00.07 / Oepx. BH3 «3anopn. Hau,.
YH-T» M-Ba ocBrr1 1Hayku Ykpaww. 3anoprxxsa, 2015. C.106-107.
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Tepa U 06beMa MOMIHOMOYMIA U HEOO6XOAUMbBIX A1 UX WUCMOSTHEHUS
KBanngukaumm n nNpogeccMoHanbHOW KOMMETEHTHOCTM rocypgap-
CTBEHHbIX CAyXaliux. Mcxoas M3 NONOXKeHUn 3akoHa YKpauHbl «O
rocyfapCTBEHHON cny>6e», AeiiCTBME KOTOPOro pacnpocTpaHseTcs 1
Ha CNy>XalMx opraHoB BlacTM ABTOHOMHOW Pecny6nukn KpbiM, 1 Ha
C/yXalux opraHoB MecTHOro camoynpas/ieHus, MOryT ObiTb Bblfe-
NeHbl chyXalyue, 3aHUMaroLW e AOMKHOCTU:

e Kateropum «A» (BbICLIWIA KOPNYC roCyAapCTBEHHOMN CyX-
Obl) - K HUM OTHOCATCA AO0/HKHOCTU [OCYAapCTBEHHOrO CekpeTaps
KabnHeTa MUHNUCTPOB YKpanHbl 1 ero 3amecTuTeneit, rocyaapcTBeH-
HbIX CeKpeTaperd MUHUCTEPCTB; PYKOBOAMTENEN LeHTpaibHbIX opra-
HOB WCMONIHUTENbHOW BNacTW, KOTOPbIE He ABNAOTCA YneHamun Kabu-
HeTa MUHUCTPOB YKpauHbl, U UX 3aMeCTUTeNel; pyKoBogUTeNel arn-
napatos KoHcTuTyuumoHHoro Cypa YKpauHbl, BepxosHoro Cyaa,
BbICLUMX CNeLmManm3npoBaHHbIX CYy0B U UX 3aMeCTUTesel, pyKOBOAM-
Tenew cekpeTtapeli Bbiclwero coeeTa npaBocyaus, Boicwel kBanngm-
KaLMOHHOW KOMUCCUMN Cy[el YKpauHbl U UX 3aMecTuTeneid, nasbl
CocynapCTBEHHON CyAeOHOM afMUHMCTPaUUN YKpauHbl U ero 3ame-
CTUTeNeN; rnaB MeCTHbIX FOCYAapCTBEHHbIX afMUHUCTPaLMIi; pyKOBO-
AnTenein rocyfapCTBEHHON Cny6bl B APYrnX rocyfapCTBEHHbIX Op-
raHax, opuCANKLMA KOTOPbIX pacnpoCTPaHAeTCS Ha BCIO TePPUTOPUIO
YKpauHsbl;

e Kateropmm «b» - K HUM OTHOCATCS LO/DKHOCTU PYKOBOAUTE-
nell CTPYKTYPHbIX noapasgeneHnin Cekpetapuata KabuHeta MuHu-
CTPOB YKpaumHbl Y UX 3aMecTUTeNei; PYyKOBOAUTeNe CTPYKTYPHbIX
nogpasgeneHnini MUHUCTEPCTB, APYIMUX LEeHTPaNbHbIX OpraHoB UCNoJ-
HUTENIbHOM BIaCTU W APYTUX roCyAapCTBEHHbIX OpraHoB, UX 3amMecTu-
Tenein, pyKoBOAWUTeNell TeppUTOPUAbHbIX OpPraHoB 3TUX rocypgap-
CTBEHHbIX OpPraHoB W UX CTPYKTYPHbIX NogpasfeneHuid, Ux saMmecTu-
Tenewn; 3aMecTUTeneil  rnaB  MECTHbIX  TOCYAapCTBEHHbIX
agMUHUCTpaLNin; pyKoBOAWTENen annapatoB anefiuMOHHbLIX |
MeCTHbIX CYA0B, PyKOBOAMTENEN CTPYKTYPHbIX NojpasfeneHuii anna-
paToB CyAOB, M UX 3aMeCTUTeNel; 3amMecTUTeNeil pyKoBoaAUTenel ro-
CY[apCTBEHHOW cNy>6bl B ApYruX rocyapCTBeHHbIX opraHax, opuc-
OVKUMUSA KOTOPbIX pacnpoCcTpaHAeTCa Ha BCIO TEPPUTOPUID YKpauHbI;
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e KaTeropumu «B» - gpyrue JO/MKHOCTU rocyfapCTBEHHOM CNyX-
Obl, He OTHECEHHbIE K KaTeropuam «A» n «b».

Cnyxalyme, npoxogsuine cnyx6y B MUNUTAPU3INPOBAHHbIX TO-
CYAapCTBEHHbIX OpraHax, MoryT ObiTb pasfefieHbl Ha Tex, KTO 3a-
HUMaET AO/HKHOCTU PYKOBOAALLEro COCTaBa, W TeX, KTO MPOXOAUT
CNyX0y Ha AO0/MKHOCTAX pAfOBOro cocrtaea. pn 3ToM Heo6xo4MMO
MOMHUTb, YTO MOPSALOK MPOXOXKAEHUA CMYXObl B KaXAOM MUANTapU-
3MpOBaHHOM OpraHe persiaMeHTUpyeTca OTAe/IbHbIM HOPMaTUBHO-
NpaBoOBbIM aKTOM, KOTOPbIA OnpefenseT Cyll,ecTBOBaHME cneumanb-
HbIX BUAOB CAyXalwux. Tak, Hanpumep, cnyxalive HauuoHaNbHOM
NnoAnLMUK, NPaBOBOW CTaTyC KOTOPbIX pernaMmeHTupyetcsa 3aKOHOM
YKpanHbl «O HaLuMOHanbHOW Nonnuumn»1 mMoryT ObiTb pa3fenieHbl Ha
TeX, KOTOpble 3aHUMaKT LO/HKHOCTK:

* B LUeHTpa/nbHOM annapaTe ynpas/ieHUs MOMULUMeENA, B CO-
CTaB KOTOPOro BXOAAT OpraHn3aLnoHHO 06beJMHEHHbIE CTPYKTYPHbIe
nogpasfenexHuns, obecrneynsaroLine LefATeNbHOCTb PYKOBOAMTENSA MO-
NNUMK, a TaKXKe UCMOSTHEHNE BO3/TOXKEHHbIX Ha NOAULMIO 3afaHnii. B
cocTaBe NOANLUU (PYHKLNOHUPYIOT:

— KPUMUWHaNbHas noimuns;

— natpynbHas nonmuus;

— opraHbl Aocyfe6HOro paccnefoBaHus;

— MONNLMA OXPaHbl;

— cneumnanbHas nonnuus;

— MoAnLMA 0coBOro Ha3HaueHus.

B cucTteme nonvumm mMoryT co3gaBaTbCA Hay4yHO-UCCNeA0BaTeNb-
CKMe opraHu3salum 1 opraHusauum obecneyeHus;

* B TEPpPUTOpPUAsbHbIX OpraHax rnosavumn, KoTopble co3fatoT-
CA Kak rpuaunyeckue nuua ny6smyHoro npaesa B ABTOHOMHOW Pec-
ny6nuke Kpbim, obnactsax, ropogax Kuese un CeBactonone, paioHax,
ropogax, paioHax B ropofax n Kak MexpernoHanbHble (MOIHOMOYMSA
KOTOPbIX PacrnpoCTPaHATCA Ha HECKO/IbKO afMWUHUCTPATMBHO-TEpP-
PUTOPMANbHBLIX eAUHUL) TeppUTOpMasibHbIe OpraHbl B pamKax rpa-

1 Buwomocn BepxosHo'!l Pagn Ykpa'wuun. 2015. Ne 40-41. Cr. 379.
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HWYHOM YMCNEHHOCTU MOAWMLMM W CPeACTB, BblIAENEHHbIX Ha ee Co-
AepxaHue.

OTAeNbHOr0 BHUMaHMA 3aCny)XXMBAKT CAyXaliue, Npoxoasuine
ny6/MYHY0 CNyXX6y B AUMJOMaTUYECKUX MpeAcTaBUTeNbCTBAX
YKpauHbl 3a py6exxom. [paBoBOi cTaTyC JaHHOI0 BUAA NYBAMUYHbIX
cnyxawmx onpegensercs 3akOHOM YKpauHbl «O funiomMaTnyeckon
cnyx6e»', B COOTBETCTBMMN C KOTOPbIM MOXHO BbIAENNTb Takne BUAbl
My6MNYHBIX CAYXaLLWX:

e chnyxaume MuUHUCTEPCTBA MHOCTPaHHbIX AeN YKpauHbl (0cy-
LEeCTBNAIOT CBOW MO/IHOMOYMS HENOCPEACTBEHHO U Yepes apyrue op-
raHbl AMNIOMaTUYECKON CnyX6bl);

e CAyXauiue npefcTaBuTenbCcTBa MMUHUCTEPCTBA MHOCTPAHHbIX
Aen YKpauHbl Ha TeppUTOPMM YKpauHbl (CO34at0TCA Ha TEPPUTOPUM
YKpauHbl B permoHax, rae ecTb MHOCTPaHHbIE KOHCY/IbCKUE yupexe-
HUA WX NPeACTaBUTENbCTBA MEXAYHAPOAHbIX OpraHu3auuii);

o CAyXalyue 3arpaHWYHbIX LUMNIOMATUYECKUX YUPEXAEHWI
YKpauHbl (Annnomatvyeckme npeAcTaBUTENbCTBA U KOHCYbCKUE YY-
peXaeHns YKpauHbl 3a rpaHuLeli ABASKOTCA NOCTOSAHHO AEWCTBYHO-
WUMN yUYpeXAeHNaMM YKpavHbl, 3afa4yeil KOTOpbIX ABASeTCA npej-
CTaBUTENbCTBO YKpauHbl B rocyfapctee npebbiBaHWA U NOALEPXKKA
oULMaNbHbIX MEXIoCy4apCTBEHHbIX OTHOLUIEHWN, 3auiuTa UHTepe-
COB YKpauHbl, MpaB M UHTEPECOB ee rpaXkjaH v HPUANYECKUX 1L, 3a
rpaHuuen).

B cucTeMe opraHoB AMNAOMaTUYECKO CNYXObl YKpavHbl MOTYT
c034aBaTbCs CneLnanbHbie KOMUCCUU, a TaKXKe Aeneraymm Ha ceccum
MeX/YHapoAHbIX OpraHu3aunii, cTatyc, 3agaHns U GyHKLUN KOTOPbIX
B 3aBMCMMOCTM OT YPOBHS MUCCUM oOmnpegenstoTcs [Mpe3naeHTom
YKpauHbl U MUHUCTPOM MHOCTPAHHbIX [Nl YKpanHbl.

Bujomocn BepxosHo! Paan Ykpawu. 2002. Ne 5. Cr. 29.
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ol. Kakoe MecTo B cucTeMe CyObeKTOB
aAMUHUCTPATUBHOIO Nnpasa 3aHMMatoT My6NnNYHbIE
cnyxawimne?

OCHOBHbIM CYOBEKTOM aJMUHUCTPATMBHOIO npasa, 6e3 KOToporo
HEBO3MOXHO BO3HWKHOBEHWE aiMUHUCTPATUBHO-NPABOBbLIX OTHOLLE-
HWUIA, aBNseTcA Ny6iMyHas afMUHUCTPaLUS, NpescTaB/ieHHas pas3BeT-
BMIEHHOWN CUCTEMO HOPUANYECKUX NUL, NYBNINYHOIO NpaBa - OpraHoB
ny6auyHoi Bnactu. OAHaKo, 04eBMAHO, YTO OpraHbl Ny61MYHONW Bna-
CTU He MOTyT BCTynaTb B afjMUHUCTPaTUBHO-MPaBOBble OTHOLIEHUS
HenocpeAcTBeHHO, TaK Kak OHW (opraHbl) MpefacTaBnAOT CcOOOM
«HOPULNYECKYIO PUKUMIO». OT NX UMEHN B TaKUX NPaBOOTHOLIEHUSX
NPUHUMAIOT yyacTve My6/nMUHbIe cryXKalue, XoTa Ny6anyHble Nos-
HOMOUMS 3aKPennATCA HOPMATUBHO-NPaBOBbLIMU aKTaMmn He 3a Cly-
XawyMu, a 3a OpraHom, B KOTOPOM OHM MPOXOAAT Cnyxoy. Takum
06pa3oM, UMeHHO Ny6nYHbIE CNyXalle HeENOCPeACTBEHHO peannsy-
0T BCE Te€ MOJIHOMOYMS, KOTOPble 3aKpenastTcs 3a cybbekTamu
ny6/MYHON agMUHUCTPaLMM Ha 3aKOHOLATENbHOM YPOBHe MNocpej-
CTBOM MCMOMIHEHNS CBOUX LO/MKHOCTHbIX 0053aHHOCTEN WU OTAENb-
HbIX NOPYYEHNN HENOCPeACTBEHHOIO PYKOBOAUTENS.

ATOT (haKT ABNAAETCA UYPE3BbIYANHO BaXKHbIM B KOHTEKCTe Cyfneb-
HOro 06)kanoBaHUs peLleHniA, AeACTBUI nnn 6e3aeicTBuiA Cy6bEKTOB
ny6/IMYHON agMUHUCTPaL MK, T4e OTBETYMKOM [O/DKEH BbICTYMaTb He
Ny6ANYHBIV CRyXawuid, NPUHABLLWIA/HE NPUHABLIWIA TO UK NHOE pe-
LeHne, a opraH nNy6/MYHON BNacTu, B pamMkKax KOTOpPOro MpoXoauT
CNyXK6y Nyo6AnMUHbIA cnyxXalinii. B cnyyae nofaym ucka K ny6anyHo-
MYy CNYXalleMy, a He K CyObekTy ny6/inYHOi agMUHUCTPaL MK, aamu-
HUCTPATMBHbIN Cy[ MOXET 0CTaBUTb ero 6e3 paccCMOTPeHUs Mo npu-
YynHe BbIOOpa HeHag/exallero oTBeTUMKa.

Kpome Toro, cnyxalinii MOXeT ObITb YBO/IEH HA MOMEHT 06Xkano-
BaHWA ero pelleHuns (geicTeua nnn 6e3nericTBmA) U/MAN MOXET BO3-
HUKHYTb HE0OX0AMMOCTb BO3MeLLeHUS Bpeda, NPUYNHEHHOTO NPOTK-
BOMPaBHbIMW peLleHUAMU, LeNCTBUAMUN NN Be3eiCTBUEM CNyXKalle-
ro, 4to Takxe o06ycnaBnmMBaeT He06XOAMMOCTb ob6palieHus ¢
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aAMWHUCTPATUBHLIM UCKOM He K Ny6MYHOMY ClyXallemy, a K opra-
HY Ny6/MYHOI BNacTK, B pamMKax KOTOPOro OH MPOXOAUT CNyX6y.

BaxHo

Jlnwb B HEKOTOPBIX CMy4Yasx OTBETYMKOM B afMWHUCTPATUB-
HOM cyae OyfeT BbICTyNnaTb He OpraH My6/IM4YHO BNacTu, a Heno-
CPeACTBEHHO MYO/IMUHBIA CNYXALUA, NPUHABLINI TO WX MHOE
peLleHue.

Tak, B COOTBETCTBUM C a63. 2 4. 1 CT. 2 3aKOHa YKpauHbl OT
01 wona 2004 1. «O rocyAapCTBEHHOW perucrpayum umyle-
CTBEHHbIX MPaB Ha HEeABWXMMOE UMYLLECTBO U WX OTATOLLEHWA»
rocyfapCTBeHHast permcrpayms UMyLLeCTBEHHbIX NMpaB Ha HeABu-
XMUMOE UMYLLECTBO - 3TO OhmuManbHOe NPU3HaHMe U NOATBEPX-
[eHMNe rocyfapcTBOM (hakTOB BO3HUKHOBEHUS, Mepexofja Wau
NPeKpaLleHns npaB Ha HeABMXMMOE WMYLLECTBO, OTArOLEHME
TakMx MpaB NyTeEM BHECEHMS COOTBETCTBYlOLWel 3anucu B ocy-
LapCTBEHHbIV peecTp MMYLLECTBEHHbIX MpaB Ha HeABMKMMOE
umyuiectBo. [ocyaapCTBeHHas perucrpauus MMYLLeCTBEHHbIX
nMpaB Ha HEeABVMKMMOE MMYLLECTBO OCYLLECTB/AETCA rocypgap-
CTBEHHbIM PErncTpaTopoM, KOTOPbIA U 6yaeT BbiCTynaTb OTBET-
YMKOM B afMWHUCTPATUBHOM Cyje, B Cnyyae 06)anoBaHud, Ha-
npumep, OTKa3a B FOCYJapCTBEHHONW perncrpaymm WMyLLecT-
BEHHbIX NMPaB Ha HeABMXMMOE UMYLLECTBO.

Taknum 06pa3om, MOXHO CLieNnaTh BbIBOL, YTO y4acTue ny6anyHbIX
cny>xawmnx B afjMUHUCTPATUBHO-NPaBOBbIX OTHOLIEHUAX UMEET CBOU
0COGEHHOCTH, @ UMEHHO My6/IMYHbIe CyXKaline NpakTUYecKy Beerja
BbICTYMaKT B HUX He KakK CaMOCTOATE/IbHbIA CyObLeKT, a Kak HeKui
3NleMeHT opraHa ny6/aMYyHON afMUHUCTPALUKN, KOTOPbIA OHW npepa-
cTaBnawT. 1 ecnn roBopuTth 0 TOM, YTO a4MUHUCTPATUBHO-NPAaBOBbLIE
OTHOLUEHNA BO3HWKAKOT, KaK MUHUMYM, MexAy [BYMA Cyb6bekTamu
(cybbekTOM My6NUYHON agMUHUCTPALMMN U YaCTHbIM NILOM) U pery-
NNPYIOTCA HOpMaMy afMUHUCTPATMBHOIO Npasa, TO B TaKUX Cy4vasx
ny6/nyHble cnyxalyue, NPUHUMasA y4acTue B 3TUX OTHOLUEHUSAX, B-
NAKTCA, TaK CKasaTb, «YCEYEHHbIM» CYObEKTOM a[MUHUCTPATUBHOIO
npasa.
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52. KT0 Takue 4acTHble /Mua Kak CyObeKTbl
aAMUHUCTPATUBHOIO npasa?

AOMVWHUCTPATMBHOE MPaBO, KaK Y)Xe OTMeyanocb, perynupyet
LUMPOKNIA KPYT OOLLECTBEHHbIX OTHOLLEHWI, YYaCTHUKAMWU KOTOPbIX
Hapagy € cyobekTamu ny6AMYHOW agMUHMUCTPALMKU BbICTyNalT ©
yacTHble mya. Hopmbl agMUHUCTPATMBHOIO NpaBa HajenstT yacT-
HbIX /ML, ONpeAeneHHbIMW NpaBamMin M BO3MarakdT Ha HWUX COOTBET-
CTBYHLLME 0643aHHOCTUN, 3aKPENIeHHble B HOPMax agMUHUCTPATMB-
HOro Mpa.a, YTO M NO3BONSET OTHOCUTbL UX K CyObeKTaM agMMUHUCTpa-
TUBHOIO npasa.

KaTteropusa «4acTHble uLa» ABAseTCcS 0606LlaroWen ans Wupo-
KOF0 Kpyra HeBnacTHbIX (HENYyO6MMYHbIX) MO CBOE npmpoje Cyobek-
TOB aAMWHUCTPATUBHOIO NpaBa. Bce yacTHble nuua MOryT 6bITh pas-
JeneHbl Ha Be OCHOBHbIe FPynMbl: (M3nyeckme nuua n ropugunyec-
Kue nuua.

K un3nyecknm nuuyam oTHOCATCA:
e rpaxpiaHe YKpauHbl,

* WHOCTpaHHble rpaxniaHe;

* /mua 6e3 rpaxjaHcTBsa.

Mof KaTeropuio PUANYECKUX NUL, NOLNafatoT:

* OpMAMYECKMe NMLa YacTHOro npasa, CO34aHHble Ha OCHOBA-
HUN NONOXEHWI [paXK[4aHCKOro KofeKca Y KpanHbl, B (hopMe 06LLecTs,
YUPEXAEHUI N NHBIX hopmax, NpeAyCMOTPEHHbIX 3aKOHOM;

e 06uwecTBeHHble 06beANHEHNS. B cOOTBETCTBMM C 3aKOHOM
YKpanHbl «O6 06LLEeCTBEHHbIX 06beANHEHUAX»1NOCNeAHNE AeNATCS
Ha 06LLeCTBEHHble OpraHuM3auuMmM 1 06LLeCTBEHHbIe COH3bl. ObLe-
CTBEHHas opraHusaymsa - 3To 00WeCcTBEHHOe 06beAunHEHNME, yupe-
ANTEeNs MU N YneHaMun (y4acTHMKamu) KOTOPOro ABNAKTCA (huanyec-
Kne nnua. O6WEeCTBEHHbIA COHO3 - 3TO 00LECTBEHHOE 00beANHEHNE,

1 BuwomocTt! BepxosHo! Pagu ¥Ykpawm. 2013. Ne 1. Ct1. 1.
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yuypesuTensMmn KOTOpOro SABAAKTCA HOPUAMYECKME NULa 4acTHOro
npaea, a 4YjneHamu (y4aCTHMKamMu) MOryT ObiTb OpUANYECKUe NnuLla
4acTHOro npaea M PU3NYeCKne Nnua;

* MOAMTMYECKME NapTUKM, KOTOPbIMM Ha OCHOBaHUM 3akoHa
YKpanHbl «O MONUTUYECKNX MapTUAX»' B YKpanHe MNpu3HarTCca 3a-
PErncTpupoBaHHble B COOTBETCTBUM C 3aKOHOAATENbCTBOM YKpauHbl
[06POBO/bHbIE 00bEANHEHUSA TPaXaH - CTOPOHHWKOB OMNpefesieH-
HOl 06LLeHaLOHaNbHOM NporpaMmMbl 06LLLECTBEHHOIO Pa3BUTUSA, KO-
TOpble UMEIOT LieSIblo COAelCTBUE (DOPMUPOBAHUIO N BbIPQXKEHMWIO MO-
NMTUYECKOM BOMW TFpaXKAaH, NpuvHMMalroLme yyactue B Bbibopax u
APYTUX NONNTUYECKNX MEPONPUATUAX;

* npofeccnoHasnbHble cor3bl (NPOdCcoto3bl). B COOTBETCTBUM C
3aKoHOM YKpauHbl «O npogieccMoHanbHbIX COH3aX, UX NpaBax U ra-
pPaHTMAX AeATenbHOCTU»2 NpodeccuoHanbHblii cot3 (Mpodcotos) -
3T0 106POBONbHAS HEMPUObINbHASA 00OLECTBEHHAS OpraHu3aLus, 00b-
eAVHSAIOWAsA rpaxiaH, CBA3aHHbIX O6LMMKN MHTepecaMu No poay KX
npogeccuoHanbHon (TpyAoBoW) aAesTenbHOCTN (00yYEHMNS);

* pennrnosHble opraHmsaunm. CornacHo 3akoHy YKpauHbl «O
cB00OO/E COBECTM M PE/INTUO3HBIX OPraHM3aunax» peiMrno3HbIMK op-
raHM3auuamMmn B YKpauHe SBNSKOTCA Pe/IMrM0O3Hble rpoMajbl, yrnpasse-
HUSA 1 LEeHTPbl, MOHACTbIPU, PENUTNO3Hble 6paTCTBa, MUCCUOHEPCKME
ToBapuuiectea (MuUCCUN), OYXOBHble y4YebHble 3aBefeHUs, a Takxe
06beiHEHNA, COCTOSLLME M3 BblLeyKa3aHHbIX PeNIUTMO3HbIX OpraHu-
3aLni.

53. YTo NoHUMaEeTCA Nnof KaTeropuei «CyobeKTUBHbIE
ny6/nYHble NpaBa YacTHOro /LA
N KaKOBO ee 3HayeHune?

Kateropus «Cy6beKTVUBHbIe Ny6/MUYHbIe MpaBa YaCTHOro NuLax»
ABNAETCS NPOU3BOAHON OT MOHATUS «CYOBLEKTUBHOE NMPaBO», Noj Ko-

BuomocTty BepxosHo! Pagn Ykpa'wm. 2001. Ne 23. Cr. 118.
2 Buwomocn BepxosHo! Paan Ykpa'wum. 1999. Ne 45. Ct1. 397.
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TOPbIM MOHUMAETCA rapaHTMpOBaHHas 3aKOHOM Mepa BO3MOXHOIO
(L,03BONEHHOr0) NoBefeHUs nuual To ecTb BO3MOXHOCTb TpeboBaTtb
OT Apyroro cy6bekta onpefefieHHbIX LeACTBUIA UAN 6Ge3neincTBus.
Cy6beKTUBHOe NpaBo, y4UTbIBas TEOPUIO pa3fefieHns npasa Ha YacT-
Hoe 1 Ny6/nYHOe, COOTBETCTBEHHO, MOXET MMETb YaCTHYH Un ny6-
NIMYHO-NPaBoOBYO npupogy. B nocnegHem cnydvae peyb naeT o cyb6b-
eKTMBHOM My6/1MYHOM MpaBe - OCHOBAHHOI Ha HOpMax Ny6/MYHO-
ro (aAMWHUCTPATMBHOIO) MpaBa BO3MOXHOCTWM YaCTHOro nuua
TpeboBaTb OT NY6/AMYHON aAMUHUCTPALMKA TaKoro noBeAeHmns, KOTo-
poe 6bl Y40BNETBOPSANO UHTEPECHI MOCNEAHErO.

OT CcyObeKTUMBHOrO My6AMYHOro mnpaBa Heo6XOAMMO OTAMYaThb
06beKTMBHOE NMy6/MYHOE NMpaBo, NocfnefHee npegcTaBnseT coboi
COBOKYMHOCTb HOPUANYECKMX HOPM, B KOTOPbIX HaxoAAT OTpaXeHue
(3akpenneHune) npasa 1M 06593aHHOCTWN YYAaCTHUKOB aMUHNCTPATUBHO-
NPaBOBbIX OTHOLLUEHWIA.

[0BOPA O 3HAYEHUN CYOBEKTUBHBLIX MYO/ANYHBLIX NpPaB YacTHbIX
UL, MOXEeT NokasaTbCs, YTO 3Ta KaTeropus He MMeeT NpUHUUNNANb-
HOro 3HavyeHusa 45 chepbl PYHKLMOHNMPOBAHUA NYOANYHON afMUHN-
cTpaummn, NOCKO/bKY NpeAcTaBUTeNU nocnefHen 0653aHbl YETKO Che-
[0BaTb BO3/I0XKEHHbLIM Ha HUX 00A3aHHOCTSM, 3aKpenieHHbIM B OpU-
AMYeckux aktax. OfHako npu 6onee NoApPO6GHOM U3yYeHWUU AaHHOW
Npo6/eMbl CTAHOBUTCA MOHATHO, YTO MMEHHO Ha 6a3e CyObeKTUBHbIX
ny6MYHbIX NpaB (POPMUPYHOTCA MONHOLEHHbIe OTHOLUEHUS B CUCTe-
Me «CYOBLEKT NyBANYHO agMUHUCTPALMK - YacTHOe nunuo». MNocpea-
CTBOM CYOBEKTUBHbIX MY6/IMUYHbIX NpaB NPUBOAATCA B [ieCTBME 3a-
(hMKCMpOBaHHble B KOHCTUTYUMN YKpauHbl rapaHTum cobnogeHus
npa., CBOOOJ N 3aKOHHbLIX MHTEPECOB 4YacTHbIX fny. bnarogaps um
YyacTHble iMLa NpuobpeTatoT CTAaTyC MOMHOLEHHbIX U paBHOMPaBHbIX
Yy4aCTHUKOB MPaBOOTHOLLEHWIA, NOMyYas B pe3y/ibTaTe 3TOr0 BO3MOX-
HOCTb MO COGCTBEHHOW MHMLMATMBE BCTYMaTb B OTHOLIEHWUA C Npefa-
CTaBUTENAMU NyBANYHON BNacTh 1M TpeboBaTb OT HUX COOTBETCTBYIO-
Wero nosegeHns (JencTBuid, pelleHnin n 1. n.). bes cyObeKTUBHbIX

1 Teopusi rocypapctea v npasa: Kypc nekumit / nog peg. H. W. Marysosa,
A. B. Manbko. 2-e u3g., nepepab. un gon. Mocksa: KOpucts, 2003. C. 288.
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Ny6MYHbIX NPaB YacTHbIe MNLA 6blIN 6bl TOMbKO 06BLEKTOM rocyaap-
CTBEHHbIX AECTBUIA NN PeLleHnii. Npru3HaHMe 3a YaCTHbIMU AL, aMK
CY6BEKTMBHBIX NY6/IMUYHBIX NpaB, TaKUM 06pa3oM, ABNSETCH BAXHbLIM
1 HEO6XOAMMbIM NPU3HAKOM LEeMOKPATUYECKOro, coLnanbHoro 1 npa-
BOBOr0 rocyfapctsa, B KOTOPOM Npu3HaeTcs U cob6104aeTca NMPUHLAN
BEpX0BeHCTBa npasal

54. Kaknmn cy6beKTUBHbIMW NMY6IMYHBIMU NpaBamMu
06nagaloT YacTHble NMua?

YacTHble nnua 061a4aroT WMPOKUM CMEKTPOM CY6bEeKTUBHbLIX
npas, npasoBas NpuUpoga KOTopbIX, OAHaKO, He BCerga fBNseTca ove-
BUAHOW. VIHbIMX CNOBaMM, 4acTO He NMOHATHO, MYy6/IMYHBIM UK YacT-
HbIM MO CBOEN MPaBOBOM NPUPOLE ABNAETCA TO UM UHOE CYObeKTUB-
HOe MpaBo YacTHOro nuua. B 3Toi CBA3M NONE3HbIM ABAAETCA BbIBOA,
ChOpMYNIMPOBAHHbIA HEMELKUM Y4YeHHbIM-NpaBoBefoM X. Maype-
POM, KOTOPbIW CYMTAeT, YTO NY6ANYHBIM ABNAETCA N060E 3aKpensieH-
HOe B HOPUAMYECKOM aKTe Mpaso, UCMO/b3ys KOTOPOe YacTHOe INLL0
MOXeT 06paTuTbCA K My6/AMYHON agMUHUCTPaUUU C 6e3yCrIoBHbIM
TpeboBaHMEM O NONYYEHUMN YCYTU U COBEPLUEHUN ONPeSeNeHHbIX
AeACTBUIA C LeNblo 3aluTbl UKW YLOBNETBOPEHNSA CBOUX WUHAWUBULY-
aNbHbIX NHTEPECOB2

Takum 06pa3om, CyObeKTUBHOE MYyO6AMYHOE MPaBO BO3HMKAET
(MmeeT mMecTO) MpM OLHOBPEMEHHOM CYLLECTBOBaHWM Tpex 06s3a-
TeNbHbIX YCNOBUIA:

1) 3aKOH WM UHOW HOPMAaTMBHbIV aKT yKa3blBaeT Ha 0043aHHOCTh

Ny6AMYHON agMUHUCTPaLMN COAeMCTBOBATb YaCTHOMY NNLY B peanun-
3aumm onpeseneHHoOro npasa;

1 Maurer Hartmut. Allgemeines Verwaltungsrecht. Minchen: C.H. Beck, 2004.
S. 164.

2 Maurer Hartmut. Allgemeines Verwaltungsrecht. Minchen: C.H. Beck, 2004.
S. 152.
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2) Takoe NpaBo CNYXMT YA0BNETBOPEHUIO He TONBLKO 06LLMX, HO W
VHAMBUAYANbHBIX NHTEPECOB YaCTHOrO ML,

3) yacTHOMY NULY NpefoCTaBNsAeTCs MpaBo Tpe6oBaTb OT Ny6-
NNYHOI aAMUHUCTPALIMM CO3[aHuNs YCNOBUIA AN rapaHTUPOBAHUS ero
VHAMBUAYaANbHBIX NHTEpecoBl

YacTHble nuua ob6nafatoT pa3BeTBNEHHOW CUCTEMONM CYyObLEKTUB-
HbIX Ny6nnyHbIX npaB. Cka3aHHOE, Of4HAKO, He O3HayaeT, 4YTo AnA
BCEX HUX HAOOP CYOBEKTUBHbIX NYONNYHbLIX NPaB 04MHaKOBbIA. O6b-
ACHAETCS 3TO TeM, YTO UX NPaBOBON CTaTyC pasHblii (Hanpumep, npa-
BOBOM CTaTyC MHOCTpaHua OT/MYyaeTcs OT NMpaBOBOro craTyca rpax-
JaHHa YKpauHbl, a MpaBoOBOI CTaTyC Pe/IMrmo3HON opraHm3aumm He
coBnajaeT ¢ NPaBOBbIM CTaTyCOM Mpogcoto3a), a UMEHHO OH (NpaBo-
BOW CTaTyc) M onpefenseT KOHKPETHbIA Habop nNpuHagnexawmx um
CYOBLEKTUBHbIX MYy6NYHBIX NpaB. B TO e Bpems 3T0 He MeLaeT Bbl-
[eNNTb OCHOBHbIE TPYNMbl CYObEKTUBHBIX MYy6NYHBIX MpaB, KOTOPbI-
MW MOTYT MONb30BaTbCA YaCTHble INLA C YY4EeTOM OCOBEHHOCTER MX
npaBoOBOro cTatyca.

MTak, BO3MOXHO BECTU peyb O:

. CYOBEKTUBHbIX NMYBANYHBLIX MpaBax HeraTMBHOroO Tuna, T. €.
TexX, MOCPeACcTBOM KOTOPbIX «04YepyMBaeTCs 30Ha», B KOTOPYH He
MMEKT MpaBa BMELIMBATLHCSA CYObEKTbl NYONANYHOW agMUHUCTPaLUN.
WHbIMK cnoBamu, NpaBa AaHHOWN KaTeropmm npeacTaBnstoT coboi He-
raTUBHble KOMMETEHUMOHHbIE HOPMbl, HA OCHOBaHUM KOTOPbIX (hop-
mMupyeTcs TpeboBaHUe K NpeacTaBUTENAM rocyfapcrsa 0 npekpate-
HUW U HECOBEPLUEHNW LeACTBUIA, KOTOPbIE MOTYT HapyLWMNTb OCHO-
BOMOJIOXHbIe MpaBa YenoBeka. B aHHOM cfiyyae peyb MAET O: npase
Ha cBOOOAHOE pa3BMTME CBOEM IMYHOCTU; NpaBe Ha yBaXKeHWe LOCTO-
MHCTBA /IMYHOCTW; MpaBe Ha CBOGOAY M NINYHYK HENPUKOCHOBEH-
HOCTb U T. [.;

1 KoHcTaHTMH O. B. Tpobnemu 3axucTy B agMLIKTPaTUBHOMY CYAOYMHCTBL
cy6’eKTMBHMUX npaB, cBo60f 1 3aKOHHUX jHTepeaB: MoHorpaglsa. Kuws: 1lcTuHa, 2015.
C. 24-25.
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Ny6ANYHbIX NpaB YacTHble nnua 6bi1n 6bl TOILKO 06BLEKTOM rocypap-
CTBEHHbIX AECTBUIA UK peLleHnii. Mpru3HaHMe 3a YaCTHbIMU NNLAMK
CYOBEKTUBHBIX MY6MMYHbIX NpaB, TaKMM 06pa3oM, AB/IAETCA BaXKHbIM
1 HEO6XOAVMMbIM MPU3HAKOM AeMOKPATUYECKOro, COLMaNbLHOro 1 npa-
BOBOIO rocyapcTsa, B KOTOPOM NMPU3HAETCA U COBM0AAETCA MPUHLMN
BEpX0BeHCTBa npasal

54. Kakumn cy6beKTUBHbIMU MYyO6NMYHBbIMKY MpaBamim
o06nagatoT YacTHble nMua?

YacTHble nnua 061afaloT LWUPOKUM CNEKTPOM CYOBbEKTUBHBIX
npas, NpaBoBas NPUPoOAa KOTOPbIX, O4HAKO, He BCcerga sBnseTcs ove-
BUAHOW. VIHbIMK cfloBaMK, 4acTo He MOHATHO, MYOAUYHBIM WX YacT-
HbIM MO CBOEI MPaBOBOW MPUPOAEe SABASETCS TO WU MHOE CYObEKTUB-
HOe MpaBo YacTHOro nnua. B 3710 CBA3M MONE3HbIM ABNAETCA BbIBOL,
C(hOpPMY/NIMPOBaHHbIA HEMELKUM Yy4deHHbIM-NpaBoBefom X. Maype-
POM, KOTOpbIW CYMUTaeT, YTO NYyB6ANYHBLIM ABNAETCA N060e 3aKpensieH-
HOe B HOPUAMYECKOM aKTe Mpaso, UCMO/b3ys KOTOPOe YaCcTHOe NNLO
MOXET 06paTtuTbCa K Ny6AnYHON agMUHUCTPaLUM C 6e3yCNOBHbIM
TpeboBaHNEM O MONYYEHWUW YCNYTWN U COBEPLUEHNU ONPeSeneHHbIX
[0EeNCTBUIA C LeNblo 3alinTbl U YAOBETBOPEHUS CBOUX MHAMBUAY-
afibHbIX NHTEpecoB2

Takum 06pa3oMm, CyObeKTUBHOE My6AMYHOE NMPaBO BO3HMKAET
(MmeeT MecTO) NpU OLHOBPEMEHHOM CYLLECTBOBaHMM Tpex 06f3a-

Te/NlbHbIX YC/IOBUIA:
1) 3aKOH UM UHOW HOPMATMBHbIM aKT YKa3blBaeT Ha 00583aHHOCTb

ny6MMYHOI afMUHUCTPALLMN COAEeCTBOBATL YaCTHOMY NTULLY B peanu-
3alMmn onpeeneHHOro npasa;

1 Maurer Hartmut. Allgemeines Verwaltungsrecht. Minchen: C.H. Beck, 2004.
S. 164.

3 Maurer Hartmut. Allgemeines Verwaltungsrecht. Minchen: C.H. Beck, 2004.
S. 152.
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2) TakKoe NpaBo CNYXXWUT YA0BNETBOPEHUIO HE TONbKO 06X, HO U
VHAWBMAYANbHbIX UHTEPECOB YaCTHOFO NNLA;

3) yacTHOMY nuLly MpefoCTaBAseTcsa MpaBo TPe6oBaTb OT My6-
NMYHOWN aAMMUHMCTPALMM CO3AaHUS YCNOBUIA ANS rapaHTUPOBaHNS ero
WHAWBMAYaNbHBIX NHTEPecoBl

YacTHble nuua 06n1aaat0T pa3BeTBAEHHOW CUCTEMON CYObeKTUB-
HbIX Ny6aMYHbIX npaB. Cka3aHHOE, OJ4HAKO, He 03HayaeT, 4YToO AN4
BCEX HUX Habop CyObEeKTUBHbLIX MYBANYHbLIX MpaB 04MHAKOBbIA. OO0b-
ACHSAETCA 3TO TeM, YTO UX MPaBOBOM CTaTyC pa3Hblid (Hanpumep, npa-
BOBOI CTaTyC MHOCTpaHua OT/MYaeTcsa OT NpaBOBOro craTyca rpax-
[aHNHa YKpavHbl, a NpaBoBOW CTaTyCc PesiurMo3HON opraHm3auny He
COBMajaeT C NPaBOBbLIM CTaTyCcOM NMpodCcot3a), a MMeHHO OH (npaso-
BOI CTaTyC) W onpefensieT KOHKPeTHbI Habop npuHagiexaunx um
CY6BEKTUBHbIX NYB6ANYHBIX MpaB. B ToO Xe Bpems 3TO He MellaeT Bbl-
[eNNTb OCHOBHbIE TPYNMbl CYyObEKTUBHBIX MYy6/NYHbIX NpaB, KOTOPbI-
MW MOTYT MONb30BaTbCA YaCTHbIE NMLA C Y4eTOM OCOBEHHOCTEN KX
npaBoOBOro craryca.

MTaK, BO3MOXXHO BECTU peyb O:

. CYOBEKTUBHBIX NMYOANYHbLIX MpaBax HeraTMBHOro Tuna, T. €.
Tex, MOCPeACcTBOM KOTOPbIX «04YepyMBaeTCs 30Ha», B KOTOPYH He
MMET npaBa BMELUNBATbCS CYOBLEKTbI MYOANYHOW agMUHUCTPALMWN.
VHbIMK cnoBamu, NpaBa JaHHOW KaTeropum npeacTaBisioT CO60M He-
raTUBHble KOMMNETEHLUNOHHbIE HOPMbl, Ha OCHOBAHUM KOTOPbLIX pop-
mMupyeTcs TpeboBaHMe K NpeAcTaBUTENAM rocyapcTsa 0 npekpaiie-
HUW UM HECOBEPLUEHWW AeNCTBUIA, KOTOPbIe MOTYT HapyLWnTb OCHO-
BOMOJIOXKHbIE MpaBa YesioBeka. B gaHHOM cfiyyae peyb MAET O: npase
Ha cBO6OHOE pa3BUTUE CBOEM IMYHOCTU; NpaBe Ha yBaXKeHWe LOCTO-
WMHCTBA JINYHOCTW; npaBe Ha CBOGOAY U NINYHYK HENPUKOCHOBEH-
HOCTb U T. A.;

1 KoHcTaHTMii O. B. Mpo6nemu 3axucTy B aAMLUILWITPAaTUBHOMY CYAOYMHCTBL
cy6’eKTUBHUX npaB, cB060A 1 3aKOHHWX jHTepeaB: MoHorpagls. Kws: lctuHa, 2015.
C. 24-25.
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e CYOGBLEKTMBHbIX MY6AMYHBLIX MpaBax MO3UTUBHOrO Tuna, a
MMEHHO TeX, 6narofaps KOTOPbIM YacTHble Nula MOryT NPeabaBAATb
Tpeb0oBaHNA K rocyfapcTBy no NOBOAY YAOBMETBOPEHUS UX NOTPed-
HOCTEN 1 y[0BNETBOPEHMS CBOMX WHTepecoB. B kauyecTBe mpumepa
AAaHHbIX MpPaB MOXHO MPMBECTMW: MpPaBO Ha MO/b30BaHME 0O6bEKTAMM
ny61MYHON COBCTBEHHOCTWU; MPaBO Ha COLMaNbHYH 3alluTy; NpaBo
Ha MeAMLMHCKYH MOMOLLb; NpaBo Ha 06pa3oBaHue U T. 4.;

e CYObBEKTMBHbIX My6/NYHLIX MpaBaxXx aKTUBHOIO Tuna, T. e.
Tex, 6narogaps KOTOpbIM 4acTble nMLa MOryT BAWATb Ha CYy6GbeKToB
nNy6/MYHON aAMUHUCTPaLUN, NPUHUMATB Y4acTue B pa3paboTke u pe-
anm3auny rocyapCTBeHHON NOANTUKIN: N36npaTeNbHOE NPaBo; NPaBo
Ha OCYLLEeCTBNEHNe 06LLECTBEHHOIO KOHTPO/ISA; NPaBO Ha MUPHbIE CO-
6paHus; NpaBo Ha 06palleHne; MPaBO Ha y4yacTue B YMpaBleHUMN To-
CY[LapCTBEHHbIMU fenamu U T. 4.
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[naBa s
NHCTPYMEHTbI AesaTeNIbHOCTH
Cyb6BbEeKTOB Ny6/IMYHOM agMUHUCTPaLNK

55. UTo noHUMaeTcA Noj KaTeropueni «MHCTPYMEHTbI
NeATENbHOCTU CYObEKTOB MYy6/IMYHOM
aAMUHUCTPaLNm»?

Ha cy6beKToB Ny6INYHOA aMUHNCTPALLUM BO3/M0XEHO 60/MbLLIOE
KONNYeCTBO pa3HOO6pasHbIX YNpaBfeHYeCKNX (YHKUNA. BbinonHs-
IOTCA AaHHble (YHKLUUM NOCPeACTBOM MPUMEHEHUS COOTBETCTBYHO-
WMX UHCTPYMEHTOB. MHbIMK CNnoBamMu, MOL WHCTPYMEHTamMu fes-
TEeNIbHOCTM CyOBLEKTOB NY6ANYHOM afMUHUCTPaALUN cneayeT MOHU-
MaTb COBOKYMHOCTb HOPUANYECKUX CpeacTB (MPMEMOB), KOTOpble
MCNONb3YKTCA UMWN ANA OKa3aHUs Perynmpyrowero Bo3AeicTemsa Ha
YYaCTHMKOB 06LLECTBEHHbIX OTHOLLEHWI, CKNafblBaroLWnXcs B chepe
ny6/IMYHOr0 yNpaBieHus.

KaTteropmsa «MHCTPYMEHTbI JeATeNbHOCTMN CYy6BLEKTOB MYyOANYHONM
aAMUHNCTPaLMmM» 3ameHuna coboin yctapesLuee NOHATUE «HOPMbI U
MeTOAbl FOCYLapCTBEHHOrO YNpaBneHUs», YTO ABNAETCA CBUAETENb-
CTBOM OpMEHTaLMWN YKPaUHCKOro afMWHWUCTPATUBHOIO npaBa Ha CO-
BPEMEHHbIe €BPOMECKMEe KOHLEeNumm.

Mpu3HaKaMmm MHCTPYMEHTOB [eATEe/IbHOCTU CyObeKTOB My6-
NNYHOI afiMUHUCTPALUN MOXHO CYMTaTb TO, YTO:

* OHMW MMEKT Ny6ANYHO-NPABOBYH NPUPOAY;

e Cyb6BbEKTbI NYOANYHON aAMUHUCTPALLUN NPUMEHSIIOT UX B MPO-
Liecce CBOEro (hyHKLNOHNPOBaHMS;

* MOPAJOK WX MPUMEHEHUS PeryanupyeTcs HopmMamyn agMUHWU-
CTPaTMBHOIO Npaga;

* MPVMMEHEHMNE TOr0 MW MHOTO MHCTPYMEHTa 06yCNI0BNEHO KOM-
neTeHuunen, chepoin N Lenblo AeATeNbHOCTU CyOobekTa Ny6nnYHONR
aAMUHUCTpaunu;
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* B pe3ynbTare NPMMEHEHUS HACTYNarT puaMYecKue nocnes-
CTBUA U/MNN (PaKTUYECKWNEe pesy/bTarhl.

K OCHOBHbIM BMAAM MHCTPYMEHTOB AeATE/IbHOCTU CyObLEKTOB
ny6/MYHON afMUHUCTPAL MM OTHOCATCS:

* HOPMAaTWBHO-NPaBOBblE aKTbl;

e alMMHWCTPATVBHbIE aKTbl;

* alMMHUCTPATMBHbIE JOrOBOPbI;

* aKTbl-NNaHbl;

* aKTbl-AelCTBUS.

56. UT0 NnoHMMaeTcsa Nof KaTeropuei
«HOPMAaTUBHO-NPaBOBOM aKT»?

Mo HOpMaTUBHO-MPABOBLIM aKTOM MYy6ANYHON agMUHUCTPaLUN
cnefyeT NOHUMaTb BUA HOPUANYECKOTO akTa ee yrnoSHOMOYEHHOro
CybbeKTa, coAepXalluin B cebe X0Ts 6bl OHY HOPMY aAMUHUCTPATUB-
HOro npasa (MpaBW/Io NOBeAeHUS).

BaxkHO

Vcnonb3oBaHne TepMUHA «HOPMAaTMBHO-MPABOBO aKT», a He,
CKaXKeM, KaTeropuu «HOPMaTUBHbIA akT» CBA3AHO C TeM, YTO nep-
BOE M3 Ha3BaHHbIX MOHATUIA MOXHO CUMTaTb OPULMANbHBIM, TaK
KakK WUMeHHO OHO ynoTpebnsetcs, HanpumMep, B KoHCTMTYyuUun
YkpauHbl, 3akoHe YKpaunHbl «O KabuHeTe MUHUCTPOB YKpauHbI»,
3aKoHe YKpauHbl «O MECTHbIX roCcyapCTBEHHbIX aAMUHUCTPaLM-
AX» U T. 4.

HopMaTMBHO-NpaBOBble aKTbl MYyGANYHONM afMUHUCTPaLUX Bbl-
NOSTHSIOT ABe OCHOBHbIE (DYHKLMWN, CBSI3aHHbIe C TEM, YTO OHU fB-
NATCA, BO-MEPBbIX, NCTOYHMKOM afMUHUCTPATMBHOrO NpaBa, a, BO-
BTOPbIX, MHCTPYMEHTOM [eATeNbHOCTW NYy6/IMYHOK afMUHUCTPALUN.
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HopmaTBHO-NpaBoOBbIe aKTbl My6/MUYHON agMUHUCTPaLUKN n3aa-
0TCA C Lie/bio:

e npuMeHeHns KOHCTUTYLUN N 3aKOHOB YKpauHbl, Korga Heob-
XOANMO KOHKPEeTU3NpoBaTb (YTOUHWUTL) UX OTAE/bHbIE MONOXEHUS;

* pEerynnpoBaHusi 06LECTBEHHbIX OTHOLLIEHWIA B Cly4Yae OTCYyT-
CTBUA COOTBETCTBYHOLLEr0 3aKOHa (3aKOHOB);

* PEeryanpoBaHus BHYTPMOPraHM3aLUnoHHON AeaTeNbHOCTM Ny6-
NNYHOWN afMUHUCTPaLUN.

COOTBETCTBYIOLWNI CYOBEKT NYBAMUYHON agMUHUCTPaLUN caMo-
CTOATENIbHO onpejenser, HeO6X04MMbI N1 NOATOTOBKA M NPUHATUE
HOPMaTMBHO-NPaBOBOro akTa. OflHAKO B HEKOTOPbIX CAyYasx ufjaHue
TAaKoro akta cy6bekToM ny6AMYHOA afMUHUCTPaLUN MOXET ObiTb
06s3aTeNIbHbIM, Hanpumep, B Clyyae, Korja 3akoH YKpavHbl npegnu-
cbiBaeT KabuHeTy MUHNCTPOB YKpanHbl pa3paboTaTb U NPUHATH CO-
OTBETCTBYHOLLMNIA aKT, KaK MpaBuio, NOCTaHOBNEHME.

o7. KakoBbl npusHaka
HOPMaTMBHO-NPaBOBOIro akTa?

HopmaTuBHO-NpaBoBble aKTbl CYy6bEKTOB My6/IMYHOW afMUHMK-
cTpauumn MMeKoT onpefenéHHble NPU3HaKK, KOTopble NoMoratT 6osee
rny6oKo 1 BCECTOPOHHE NOHATb UX CYLLHOCTb. B flaHHOM cnyyae peyb
NAET 0 CNefyHLWNX OCHOBHbIX MPU3HAKaX:

* NOA3aKOHHbIN xapakTep. HopMaTUBHO-MNpPaBOBbIe aKTbl BCET-
Aa JO/MKHbI COOTBETCTBOBATb (HE MPOTUBOPEYUTbL) 3aKOHam, Mo OT-
HOLIEHWIO K KOTOPbIM OHW 3aHMMalKT NOLYUHEHHbIN, NN NOA3aKOH-
Hbl, XapakTtep. HopMaTuBHO-NpaBOBble aKTbl MY6ANYHOW agMUHU-
cTpauuu, Takum o6pa3oM, He MOTYT W3MEHATb, OTMEHATb WU
AOMOMHATL 3aKOHbI. Kpome Toro, ny6/MyYHON agMUHUCTpaLmun 3anpe-
LEeHO M3faBaTb HOPMATUBHO-NPAaBOBbIE aKTbl MO BOMPOCaM, OTHOCSH-
LWMMCS K UCKNKUYNTENbHOW KOMNEeTeHUUN napnameHTta (cT. 92 KoH-
CTUTYLNN YKpauHbl);
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* ny6/snMYHOCTb. HOpmMaTMBHO-NpPaBOBble aKTbl M3JalTCA OT
MMeHN COOTBETCTBYIOLLEro cybbekTa ny6/MYHOR agMUHUCTpaLmn B
pamMKax ero KOMMneTeHUMUn ANa yA0BAEeTBOPEeHNS Ny6anYHbIX (06LMX),
a He YaCTHbIX UHTEPEeCOoB;

» lopuguyeckas 3Ha4MMoCTb. HopmMaTMBHO-NpPaBOBbIE€ aKTbl
yCTaHaB/MBalOT, U3MEHSAIOT UM OTMEHAOT HOPMbI MpaBa, HanpaB/eH-
Hble Ha perynmpoBaHue agMUHUCTPATUBHO-MPABOBbLIX OTHOLIEHWIA. B
CBA3W C 3TUM TakKue aKTbl pacCuMTaHbl, Kak NpaBuio, Ha MHOropaso-
BOE MPUMEHEHME K HEOrpaHWYeHHOMY KpYry /nL, Ha MPOTSXEHUU
ANINTENbHOTO CPOKa,;

* O4HOCTOPOHHOCTb MPUHATUA. HOpMaTUMBHO-NPaBOBON aKT
ABNSAETCA Pe3y/NbTaTOM OAHOCTOPOHHErO HPUAUYECKOr0 BOJIEN3bAB-
NneHns cy6bekTa ero nsgaHusa. B oTAenbHbIX cnyyasx B npouecc pas-
paboTKM NPOeKTa akTa MOryT 6biTb BOB/EYEHbl YaCTHbIe 1MLa, Of4Ha-
KO OKOHYaTe/IbHOE peLleHne OTHOCMTE/IbHO COAepXKaHus akTa, Bpeme-
HW €ero n3faHusa NpUHUMaeT Cy6beKT Ny6MUYHON afMUHUCTPALNN;

* 00s3aTenbHbI xapakTep. 0o Tex nop, NoOKa HOPMAaTUBHO-
NpaBOBOM aKT He OTMEHEH, He NPU3HaH HeAeNCTBUTENbHBIM WN €ro
AelicTBMEe He NMPUOCTaHOBNEHO (OCTAHOB/MIEHO) MHbIM 06pa3oM, ero
NONOXEHUS LOMKHbI BbINOMHATLCA (CO6M04ATLCA) NMLAMM, HA pery-
NMPOBaHMe NOBeAEHNS KOTOPbIX OH Harpas/eH;

e 0becrneyeHune cuion Ny6anyHoro (rocyaapCTBEHHOr0) nNpu-
HYXaeHud. B cnydae, ecnn npaBoo6a3aHHble nuua 4O6POBOSIBHO He
NCNONMHAKT (He co6NAAKT) MOMOXEHUS HOPMATMBHO-MPaBOBOIO
aKTa, Takoe UCNOJIHEHNE MOXET ObITb 06ecrnevyeHo NoCpeCTBOM Mpu-
MEHEHUA K HWUM Mep ny6/au4HOro (rocyfapCTBEHHOr0) MPUHYX-
LOEHNA - IOPULNYECKON OTBETCTBEHHOCTH;

* npoueaypa NpuHATKA. Mpouecc NOATOTOBKM U U3[aHUSA HOp-
MaTMBHO-MPaBOBOr0 akTa NPOUCXOANT C COBMOAEHNEM HEOOXOANMBIX
CTaAuii, 06pasyloLLINX COOTBETCTBYIOLYIO NpoLeaypy;

* nucbMeHHaa Gopma. MOCKONbKY B HOPMATUBHO-NPaBOBOM
aKTe 3aKpennsaTcsA npasa M 0693aHHOCTU YYaCTHUKOB agMUHUCTPa-
TMBHO-MPaBOBbIX OTHOLLEHWNIA, OH B 0653aTE/IbLHOM NOpPsiKe 06/1eKaeT-
€S B NUCbMEHHYO (hopMmy (ouumanbHbliA 4OKYMEHT), 6narogaps Ko-
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TopoW obecrneymBaeTcs ero 0gHO06pas3Hoe, NPaBUIbLHOE BOCMPUATME
(MOHUMaHME) N NpuMeHeHmnel

58. Kakue cyulecTBYOT BUAbl HOPMATUBHO-MPaBOBbIX
aKTOB?

HopMmaTMBHO-NpaBoOBble aKTbl NY6/IMYHON afMUHUCTPALUM MOTYT
KnaccuuLUMpoBaTbCs Mo PasNNYHbIM OCHOBAHMAM, OfJHAKO GO/bLINH-
CTBO M3 CYLLECTBYIOLMX KNAaCCU(PUKALMOHHBIX TPYNMN He MMEeeT Npak-
TUYECKOr0 3HAUEHNs, B CBA3W C 3TUM Mbl Ha HUX OCTaHaBNNBATLCA He
Oyznem. OTBET Ha BOMPOC O BUAAX HOPMATMBHO-MPABOBbIX aKTOB Clle-
AyeT faBaTb, NPeX/e BCEro, Yyepes Npu3my Cyie6HOro KOHTPOns 3a nx
3aKOHHOCTbO. OnpeaeneHne NoACYAHOCTU Aena aagMUHMUCTPATUBHOM
HOPUCAUKLMMW, NPESMETOM KOTOPOrO SIBNSIETCA MPOBEPKA 3aKOHHOCTY
HOPMaTMBHO-MPABOBOr0 akTa Cy6obekTa NyGANUYHOW afMUHUCTPaLNK,
3aBMCUT OT BMAa nocneaHero. Kogekc agMUHUCTPATUBHOINO Cy0MpPo-
M3BOACTBA YKpauHbl pasnunyaeT HOPMaATWBHO-NPaBOBbIE aKTbl Ny6-
NMYHOW aaMMHMCTPALMM B 3aBUCUMOCTM OT CYy6beKTa UX M3[aHus, a
TaKXXe Mo TeppuTOopuanbHOMY MacluTaby [AeiAcTBMS U MO Hanpasne-
HWUK HOPMATWMBHOIO PErynumpoBaHns. VIMeHHO 3T Tpu Knaccudumka-
LIMOHHbIE TPYNMbl U CTAHYT NPEAMETOM HaLLIEro PacCMOTPEHMS.

B 3aBMcUMOCTU OT cyObeKTa M3faHWA HOPMaTUBHO-MPaBOBble
aKTbl NY6/IMYHON afMUHUCTPaLUN JeNATCA Ha aKTbl:

e [lpe3npeHTa YKpauHbl - yKasbl;

* KabuHeta MUHNCTPOB YKpanHbl - MOCTAHOBJIEHUS;

* LEHTpanbHbIX OPraHoOB UCNOMHUTENIbHOM BNacTu - NpuKasbl;

* MWHbIX OPraHoOB rocyfapCTBEHHON BNacTW LEHTPasbHOIO YPOB-
HA, He BXOAALWMX B CUCTEMY MCMONHUTENLHON BNacTu, - NpuKasbl;

e OpraHoB BnacTu ABTOHOMHON Pecny6nmkn KpbiMm - nocTa-
HOBJIEHUA, MPUKa3bl;

1 3aranbHe agmMWIOTpaTMBHe nNpaso: wWapyyHuk / 1 C. puueHko, P. C. MenbHUK,
A. A. TlyxTeubka Ta wW.; 3a 3ar. peg. 1 C. IpuueHka. Kws: KOpwkom 1HTtep, 2014.
C. 380-385.
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e MECTHbIX FOCYapCTBEHHbIX aAMWUHUCTPALMIA - pacnopsixe-
HUSA, NPUKa3bl;

e CTPYKTYPHbIX NOApasfeneHnii MECTHbIX FOCYAapCTBEHHbIX aj-
MUHUCTPaLUiA - MPUKasbl;

e TeppuTOpPUanbHbIX NOAPa3feNeHnit LeHTPanbHbIX OPraHoB ro-
CY[lapCTBEHHOW BNacTh - MpuUKasbl;

e OpraHoB MeCTHOr0 CamMOYyMpaB/eHUs - PeLLUEeHNs, pacrnopsixe-
HUS;

e CTPYKTYPHbIX MOApPa3feNneHnin opraHoB MECTHOTO caMoynpas-
neHus (fenapTaMeHTOB, yNpaBneHuii U T. 4.) - NPUKasbl;

e Cy6beKTOB fleNIervpoBaHHbIX NONHOMOUYNIA - MPUKa3bl.

BaxHo

Mpe3ngeHT YKpanHol n KabnHeT MUHUCTPOB YKpanHbl n3ga-
0T TAKXKe 1 TaKOW BUL HOPUANYECKOT0 aKTa, KakK pacrnopsxeHue.
OfHaKOo OHO B NOAAaBAAOLWEM 6GONbLIMHCTBE CMy4YaeB He COLep-
XWT HOPM MnpaBa, a C/efioBaTe/lbHO, He OTHOCUTCH K KaTeropuu
HOPMaTWBHO-MPaBOBbIX aKTOB.

B 3aBMCMMOCTM OT TEPPUTOPUANIbHON chepbl AeCTBUS HOPMa-
TUBHO-NPaBOBbIe aKTbl My6NYHOM afMUHUCTPaL MM AENATCA Ha aKTbl,
JencTaytouine:

* Ha BCel TeppuTOopunN YKpanHbl,

e B Nnpefenax OAHON UM HECKONbKUX afMUHUCTPaTUBHO-TEp-
pUTOPUANIbHbIX eAMHUL, (Hanpumep, Ha TeppuTopumK ropoga wam 06-
nactn);

* Ha OTAe/IbHOW TeppuTopun (B YaCTHOCTU, HA TEPPUTOPUN AN-
NJIOMaTUYECKOro NpeAcTaBMTENbCTBA YKPanHbl 3a Py6exom).

HopmaTVBHO-NpaBoOBble aKTbl CyOGbLEKTOB My6/MYHOW afMWUHU-
cTpauum pasfenstoTcs TakkKe U MO HanpaBeHUD UX HOPMAaTUBHO-
ro perynnpoBaHus:

e HOPMATWBHO-MPaBOBblE aKTbl, PEryaupytoLline OTHOLIEHNS
ny6AMYHON afiMUHUCTPALMM C YaCTHBIMW NMLaMn (Tak HasblBaeMble
BHELLHWE HOPMaTVBHO-NPaBOBbLIE aKTbl);
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e HOPMaTMBHO-MPAaBOBbIe aKTbl, PEryNPYHOLLME 06LLECTBEHHbIE OT-
HOLLIEHWS B Npeaenax TOro Uam UHOro cy6bekTa Ny6IMYHON afMUHUCTPa-
umn (Tak HasblBaeMble BHYTPEHHWE HOPMAaTUBHO-MPABOBbIE aKTbl).

BaxkHo

B pamkax agMWHUCTPaTUBHOrO CyAONPOWM3BOACTBA YacTHble
nvua UMeroT npaBo 06XanoBatb UCKKYMTEIbHO BHELLHWe HOpMa-
TWBHO-MPAaBOBble aKTbl, MOCKOMbKY TONbKO OHW B CW/Y CBOEro
BHELLHEro BO34elCTBMAA MOTYT HapyLWNTb NpaBa, cBO6OAbI UK 3a-
KOHHble MHTepecbl YacTHOro nuua. ChopmynmpoBaHHOE MOM0OXe-
Hue BbiTeKaeT M3 4. 1 cT. 6 Kogekca agMUHUCTPATUBHOIO CyAo-
NPOW3BOACTBA YKpauHbl, rae ykazaHo, 4TO Kaxjoe nuuo umeet
npaso B MOpsijKe, YCTaHOBNEHHOM HacToswMM Kofekcom, obpa-
TUTbCA B aMUHUCTPATUBHbINA Cyd, €C/M CYMTAET, YTO PELLEHMNEM,
feiicTBreM unm 6e3feincTeneM cyb6bekTa BAACTHLIX MOAHOMOYWIA
HapyLUeHbl ero npaea, cBOO6OALI UM UHTEPeCkbl. BHYTpeHHMe Hop-
MaTUBHO-MPAaBOBbIE aKThl, T. €. Te, KOTOPble U3AAKTCA 415 Perynu-
pPOBaHUSt BHYTPUOPTraHN3aLMOHHbIX OTHOLIEHWIA, BO3HUKAKOLW KX B
pamKax TOrO WX MHOTrO opraHa ny6AvM4yHOW agMUHUCTpaLuKn, He
MOTyT HapywWnTb Npasa, CBOOOAbI WM MHTEPECHI YAaCTHOrO NnLa.

59. Kakum thopmasibHbIM TpeboBaHUSM [LO/XKEH
COOTBETCTBOBAaTb HOPMAaTMBHO-MPaBOBOM aKT?

HopmaTuBHO-NpaBOBbIe aKTbl NYBANYHON agMUHUCTPALUIN AOSK-
Hbl COOTBETCTBOBaTL PAAY (hOpMasibHbIX TPe60BaHMUI, CBA3AHHbIX C:

* KOMMeTeHUMen. KaxXablil CyobekT NyonnyHOM agMUHUCTpaLnm
HagenieH YeTKO onpefenieHHOM KOMMNETEHLMEN, TO eCTb CYLLECTBYET Kpyr
BOMPOCOB, KOTOPble OH YMNO/IHOMOYeH peluath. MpaBo Ha U3gaHue Hop-
MaTMBHbIX aKTOB [JO/KHO OblTb 3aKpPensieHo 3a CyObEeKTOM MyOANYHON
agMUHUCTPaUumM 3akoHOM. Takum o06pa3om, HOPMOTBOpYeC-
K1e MOMHOMOUNA CyObeKkTa Ny6ANUYHOM agMUHUCTPALUN HE MOTYT Bbl-
XO4WTb 3a Nnpefenbl ero KOMNeTeHLMn, YCTaHOB/IEHHOW 3aKOHOM,;

* Mpoueaypol M3faHuA. YunTbiBas OTCYTCTBME B YKpanHe 3a-
KOHa 0 HOPUANYECKNX aKTax, a Takke AAMUHUCTPATUBHO-NpoOLeayp-
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HOro Kofekca, npoueaypa v3gaHua nof3akoHHbIX HOPMaTUBHO-Mpa-
BOBbIX aKTOB OCTaeTCA YeTKO He OnpefeneHHoOn. Mcxofa w3 3aTtoro
MOXXHO FOBOPUTb NNLWb 0 HaMbonee NPUHLMUNMANbHBIX TPebOBaHUAX,
KOTOpble JO/KHbI ObITb CO6M0AEHbI B NpoLecce MOAroTOBKM U MU3fa-
HUA NOA3aKOHHbIX HOPMATUBHO-MNPaBOBbIX aKTOB.

B 310l CcBA3M CTOMT OTMETUTb, MPeXae BCEro, 0653aHHOCTU
ny6/NYHONM agMUHMUCTPaL MK NpUBAeKaTb K NOLFOTOBKE HOPMAaTUBHO-
NpaBOBOro akTa 3aMHTEepPeCcOBaHHbIX YacTHbIX NnL (NPotCcoto3bl, 06-
LWeCTBEHHble 00befMHEHUA, NpesnpuHMMaTenn u 1. 4.). Heobxoau-
MOCTb TakKOro Liara crnefyet 13 nonoxeHui 4. 1ct. 38 KoHcTutyuum
YKpauHbl, KOTOpas npefocTaBnsfeT rpaxpaHam MpaBo NpPUHUMATb
yyacTue B ynpaBieHUN rocyfapCTBEHHbIMU fenaMu.

Mpnmep

CornacHo [MonoXeHWto 06 y4yacTUM CyObeKTOB OOLLECTBEHHOrO
06CYy>XAeHNA B NOArOTOBMTENbHON paboTe No NPUHATUKO HOPMATUB-
HO-MPaBOBbIX aKTOB MO BOMPOCAaM TAMOXEHHOr0 fena, YTBepXAeH-
HOro nMpukKasom [ocyaapCTBEHHOW TaMOXXEHHOI CAYXObl YKpauHbl
oT 10 ceHTA6pa 2004 Ne 6581, yacTHble nnua (Cy6beKTbI 06LLECTBEH-
HOrO 06CYXAeHuWs)) NPUB/IEKAIOTCA K MOATOTOBWTENbHOW paboTe Mo
pa3paboTKe MPOEKTOB PEryNATMBHLIX aKTOB MO BOMPOCaM TaMOXXeH-
HOFO fena, a MMEHHO: HanpaBAsT B [OCTaMOXCNYXX0y YKpauHbl
NpeanoXeHns 0 Heo6X0AMMOCTV MOAFOTOBKM MPOEKTOB Perynsrop-
HbIX aKTOB, & TaKXXe O HEOOXOAMMOCTU WX MEPECMOTPa; B Cay4asX,
NpefyCMOTPEHHbIX 3aKOHOAATE/IbCTBOM, MPUHUMAIOT y4acThe B pas-
paboTKe MPOEKTOB PEXYNIATOPHLIX aKTOB; HaMpPaB/AKT 3aMeyaHns u
NpeanoXXeHNs OTHOCUTENbHO OMy6/MKOBaHWS MPOEKTOB PerynsTop-
HbIX aKTOB, MPUHUMAIOT y4acTue B OTKPbITbIX 0OCYXKAEHMSIX BOMPO-
COB, CBSI3aHHbIX C PEryNATOPHOW AEATENbHOCTLIO, U T. 4.

O6s3aTeNbHbIM 3TanoM MOArOTOBKM HOPMATMBHO-NPaBOBbIX aK-
TOB fIB/IAETCA TAKXE MPOBEPKA WX MPOEKTOB Ha NpeLMeT COOTBET-
CTBMS NOMNOXEHUSIM 3aKoHoAaTeNnbCTBa EBponelickoro Coto3az

1 OduwwHWiA BIOHUK YKpa'lwum. 2004. Ne 39. Ct. 2601.

2 TIpoeKTbl 3aKOHOB YKpauHbl U ApYrMX HOPMaTUBHO-MPaBOBbLIX aKTOB, KOTOPble MO
npeAmMeTy MpaBOBOr0 PeryanpoBaHus OTHOCATCA K c(epam, MPaBOOTHOLIEHWUA B KOTOPbIX
perynupytoTcsa npasom Esponeiickoro Coto3a, B 0653aTe/IbHOM NOPAAKEe NPOXOAAT 3KCMepTu3y Ha
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* (opmoil. HopmaTnMBHO-MpPaBoBble aKTbl CyObekTa NMy6/MUYHONM
afMUHUCTPALUM LOMKHbI ObITb U34aHHLIMU B MUCbMEHHOW hopme 1
NoANMCaHHbIMMW ero pykosoguteneMm. Kpome aToro, OHM Nofg/exar ro-
CYAapCTBEHHON permcTpaumm MUHUCTEPCTBOM HOCTULMU YKpPauHbI
UAW ero TeppuTopManbHbIMK NoApasfeneHnaMul;

e ony6nvMKoBaHMeM HOPMaTMBHO-NPaBOBOro akrta. Hopwma-
TUBHO-MPaBOBbIe aKTbl My6/NYHON agMUHUCTPAL MM, TAKXKe KaK U 3a-
KOHbI, nofnexar 06s3aTeflbHOMY 0Ny6/MKOBaHWIO B OULMANbHbIX
M3LaHNAX UK, B OTAENbHbIX CAy4yasx, Ha oMumManbHbIX caTax op-
raHoB BnacTu. TonbKo nocne ouLmManbHOro ony6MKoBaHWUs HopMa-
TUBHO-NPaBOBbIe aKTbl MPMOGPETAIOT KPUANYECKYHO CUNY.

60. Kakve maTepuasibHble TpeboBaHUS NpeabsBAAKTCA
K HOPMaTMBHO-MPaBOBOMY aKTy?

HopmaTUBHO-NPaABOBbIE aKTbl NYGNNYHON aaMUHUCTPALUN AOXK-
Hbl COOTBETCTBOBATb He TO/IbKO (DOPMasibHbIM, HO ¥ MaTepuabHbIM
TpeboBaHMAM, KOTOPbIE K HUM NpeabaBastoTcs. MaTepuanbHble Tpe-
6oBaHMs KacaloTcs coflepXXaHUsi HOpMaTVUBHO-MPABOBOr0 aKTa.

Ha3BaHHbIe aKTbl UMEOT NOA3aKOHHbI XapaKTep, a 3T0 03HaYaeT,
4TO C(HOPMYNUPOBAHHBIE B HUX MOMIOXKEHUS AOMKHbI COOTBETCTBOBATh
HopMam KOHCTUTYLMUW 1 3aKOHOB YKpauHbl, a TakKe HopMaM, 3aKpe-
MMAEeHHbIM B HOPMATWMBHO-MPABOBbLIX aKTax, UMetLlnX 6onee BbICO-
Kyl topuauyeckyto cuny. Kpome 3Toro, OHM JO/MKHbI ObITb HOPUAN-
Yeck 060CHOBaHHbIMW. Takue aKkTbl He MOFyT OrpaHuWuuBaTh UK
HapyLwaTb npaBa, CBO6OAbI W 3aKOHHbIE UHTEPEChl YACTHbIX MWL, a
TaKXXe KOMMETEHUMIO ApYrMxX Cy6beKTOB MyGAMUYHOW afMUHUCTpa-
Ly,

COO0TBeTCTBMeE acquis communautaire. (Mogpo6Hee cM.: 3akoH YKpalum «1po 3acaan 3anobnaHHa
Ta npoT. AN Kopynun» // Buwomocn BepxoBHo1 Pagn Ykpawu. 2011. Ne 40. Crt. 404).

1 [eTanbHO 0 MOpPsAAKe rocyfapCTBEHHOW perncrpayum HOPMaTUBHO-NPaBOBbIX
aKTOB CM. OTBeT Ha Bornpoc Ne 63.



100 OTBETOB HA 100 BOMNPOCOB

61. Mpn KaKMx ycnoBuaX HOPMaTUBHO-NPaBOBON aKT
MOXET ObITb MPU3HAH HE3aKOHHbIM?

HopMaTMBHO-NPaBOBOW aKT Ny6/IMYHON aAMUHUCTPALMN MOXET
ObITb NPU3HAH HE3aKOHHbLIM B C/ly4ae, €C/IU BO BPEMS €ro MPUHATMS
ObINM HapylUeHbl hopMasbHble U MaTepuanbHble Tpe6oBaHMs, KOTO-
pble K HEMY MpeAbsBAAIOTCS.

[na T0ro 4tobbl OTBETUTbL Ha BOMPOC, ABNSAETCA /IN KOHKPET-
Hblii HOPMATMBHO-NPABOBOM aKT 3aKOHHbIM, HEOOXOAMMO BbIsIC-
HUTb:

* VMetT I MeCTO 3aKOHOAAaTe/IbHO YCTaHOB/IEHHbIE OCHOBAHUS
ANA ero usgaHus;

e cobnogeHbl 1 popmManbHble TpeboBaHMA BO BPeEMSA €ro noa-
rOTOBKU N NPUHATHUS;

* He BbllWeN NN CyObEKT Ny6NNYHOM agMUHUCTPaLUK 3a npeje-
Nbl COGCTBEHHON KOMMNETEHLMN BO BPEMS M3[aHMA TaKoro akra,;

* COOTBETCTBYIOT N ero nonoxeHus KOHCTUTYLMKN M 3aKOHaM
YKpauHbl, a Tak)Ke MHbIM HOPMaTUMBHO-NPaBOBbIM aKTaM, UMeKLWnm
60/1ee BbICOKYHO HOPUANYECKYIO CUAY.

B TO )Xe Bpems K OL€eHKe He3aKOHHOCTU HOPMaTWBHO-NPaBOBOrO
aKTa ny6nMYyHON agMUHUCTPaUUK cnefyeT MNOAXOAUTb B3BELLEHHO U
BCECTOPOHHE, COOTHOCA HEOBXO0AMMOCTb NPU3HAHWUA TOrO MW MHOTO
aKTa He3aKOHHbIM C BO3MOXHbIMW MOCNEeACTBMAMYU TaKOr0 pPeLleHus,
npexgae Bcero Ans 4acTHbIX NUL.

Mpu 3TOM cnefyeT 06paTUTb BHUMaHMWE Ha TOT (PaKT, YTO Heco-
6ntoaeHne ¢GopManbHbiX Tpeb6OBaHWA NpPU MOArOTOBKE W M3AaHWM
HOPMaTMBHO-NPaBOBOr0 akTa aBTOMATMYECKN He BIeYET ero He3akoH-
HOCTb.

B cBA3K ¢ 3TMm nokasaTenbHO Ocoboe MHeHue cyabn KoHCTu-
TyumoHHoro Cyga YkpauHsbl M. H. Tkayyka OTHOCUTENLHO peLue-
HMA KoHCTUTyunoHHoro Cypga YKpauHbl B fefie N0 KOHCTUTYUW-
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OHHOMY npefcTaBfeHnio [pe3nfeHTa YKpauvHbl OTHOCUTENbHO
cooTBeTCTBMA KOHCTUTYLUKN YKpauHbl (KOHCTUTYUMOHHOCTHN) 3a-
KOHa Y KpauHbl «O BpeMeHHbIX CNeACTBEHHbIX KOMUCCUAX, CNeLu-
aNbHOW BPEMEHHOW CNeACTBEHHON KOMWUCCUM N BPEMEHHbIX Cre-
LUuanbHbIX KOMMUCCUAX BepxoBHOW Paubl YKpauHbl», KOTOPbI
cunTaeT, yto KoHcTutyumoHHomy Cyfy YKpauHbl He CTOUT npu-
LepXuBatbca No3unLMK, YTO N0OOE HapyLlleHne npoueaypbl pac-
CMOTPEHUA, MPUHATUA WU BCTYMNEHUS 3aKOHa B CWly ABfA-
eTCA OCHOBaHWeM [N MPU3HAHUA €ero HEeKOHCTUTYLUUOHHBIM
B Lenoml

62. IMetoT M cy6beKTbl My6/IMYHOM aiMUHUCTPaLNK
NpaBo BHOCUTb M3MEHEHUS B MPUHATbIE MU paHHee
HOpPMaTUBHO-MPaBOBble aKTbl U/NTIN OTMEHATb UX?

OTBeyas Ha NMOCTaB/IeHHbI BOMPOC, cnefyeT 06paTUTh BHUMaHWe
Ha [Ba BaXXKHbIX acrnekta. Bo-nepBbiXx, CyObeKTbl NyOANYHON agMUHK-
cTpauuu, B COOTBETCTBUN C Y. 2 CT. 19 KOHCTUTYLMU YKpauHbl, 064-
3aHbl [e/iCTBOBATb UCK/IHOYUTE/NIbHO Ha OCHOBAHMUN, B paMKax MOJIHO-
MOYMIA 1 cnocoboM, NpeaycMOTpeHHbIMU KOHCTUTYLMER 1 3aKOHaAMWK
YKpauHbl. 3TO TpeboBaHMe B PaBHOW CTeMNeHW pacrnpocTpaHAeTcs u
Ha cepy NMPUHATUA, U3MEHEHUS U OTMEHbl HOPMATUBHO-NPaBOBbIX
aKTOB Ha3BaHHbIMW Cy6bekTaMu. Bo-BTOpPbIX, B YKpauHe OTCYTCTBY-
0T eANHble 3aKOHOLAaTe bHble TPpe6oBaHMA (NpoLeaypbl), Kacarowme-
cA nopsagka NPUHATUSA MOA3aKOHHbIX HOPMATUBHO-NPaBOBbLIX aKTOB,
BHECEHUSA B HUX WM3MEHEHWI, a TakKXe WX OTMEHbl. B CBA3N C aTUM,
OLIeHMBas rpaHuLbl 103BOMIEHHOTO NOBEAEHNS CYOBLEKTOB NMYO/IMYHONA
aAMVHWCTpauny B JaHHOW cdepe, cnefyeT PyKOBOACTBOBATLCA MO-
NOXEHUAMWN OTAEeNbHbIX 3aKOHOB, ONpefenstoLInX NpaBoBON cTaTtyc
KOHKPETHOro cy6bekTa ny6/iMyHoOn agMUHUCTPaLLUN.

1 PrnmMeHHs KoHcTuTyuwHoro Cyay YkpaYHu B, 10 BepecHs 2009 p. Ne 20-pn/2009
y cnpasl 3a KOHCTUTYULWHWM nofjaHHAM Tlpe3ngeHTa YkpaTHu wopo BlanoswiHocTl
KOHCTUTYLM YKpaYHU (KOHCTUTYLWHOCTO 3aKoHY YKpaYHu «[Mpo Tumyacosl cniyui Komlem,
cnewjanbHy TUMYacOoBY efilliyy KOHMCHO \ TMMYacoMm crewansll KoMmion BepxosHotl Pagu
YkpaYHu» // OdwiwHuin Blemnk YkpaYHu. 2009. Ne 72. Ct. 2488.
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AHann3 3aKOHOJATe/NbHbIX AKTOB MOKa3blBaeT, YTO CYOBLEKTbI
ny6/MYHOM afMUHUCTPALUN B ONPESENeHHbIX ClyYasx UMEIOT Npaso
BHOCUTb U3MEHEHUS B MPUHATbIE UMW paHHee HOPMaTUBHO-NPaBOBbIe
aKTbl, a TaKXXe OTMEeHATb UX W/WAN NpuU3HaBaTb HeAeNCTBYHOLLUMMU.
MpKn 3TOM 3aKOHbI AONYCKAlT, YTO UHWULMMPOBATL COOTBETCTBYIOLLME
npouesypbl MOTYT Kak caMu CyO6beKTbl U3[aHUA HOPMATUBHO-NPaBo-
BbIX aKTOB, TaK W BbICLUME OpPraHbl BflaCTW, PaBHO KakK W 4yacTHble
nnua. OnATb-TakM OTMETUM, YTO 06WMX (eANHBIX) NPaBUN B AaHHOM
chepe HeT, YTO 0OBACHSAET CyLLECTBOBaHWe [OCTATOYHO 6O/bLLOIO KO-
NnyecTBa Bapuauuil, KOTOpble NpejnaraeM paccMOTPeTb MPUMEHU-
TeNIbHO K OTAEeNbHbIM BMAAM HOPMaTUBHO-NPaBOBbIX aKTOB.

YKasbl NMpe3ngeHTa YKpanHbl:

* MO0 KOHCTUTYUMOHHOMY NpPeACTaB/NeHU0 He MeHee COpOKa
nAaTn genytatos; BepxosHoro Cyga; YNo/HOMOYEHHOro BepxoBHOTo
CoBeTa no npasam 4YenoBeka; BepxosHoro CoseTa ABTOHOMHOW Pec-
ny6nvkn KpbiM ykasbl MNpesngeHTa MoryT 6biTb NpoBepeHbl KOHCTHU-
TYUUOHHbIM CyfoM YKpauHbl Ha MpefMeT UX KOHCTUTYLMOHHOCTU
(4. 2 c1. 150 KOHCTUTYLUMK YKpaunHbl);

noctaHoBrieHns KabnHeta MUHUCTPOB Y KpPaunHbI:

* [pe3naeHT YKpauvHbl OCTaHaBNMBaeT [eliCTBME NOCTaHOB/e-
Huin KabnHeTa MUWHUCTPOB YKpauHbl MO MOTMBAam HECOOTBETCTBUS
KOHCTUTYLUWN YKpauHbl C O4HOBPEMEHHbIM obpaleHneM B KoHCTH-
TYUNOHHbIN Cya YKpavHbl OTHOCUTENIbHO WX KOHCTUTYLMOHHOCTYU
(n. 15 4. 1ct. 106 KOHCTUTYLUW YKpauHbl);

* KabuHeT MUHNCTPOB YKpamHbl MMEET MpaBo BHOCUTb U3Me-
HEHUS B NPUHATbIE UM NOCTAHOB/IEHUSA B NOPALKE, MPesyCMOTPeHHOM
AN NPUHATMA Takoro akTa (4. 2 cT. 51 3akoHa YKpanHbl «O KabuHe-
Te MUHUNCTPOB YKpanHbI»);

NnpuKasbl LeHTPasbHbIX OPraHoB UCMOSTHUTE/IbHOW BacTu:

* oTMeHAwTCA KabuHeToMm MWHUCTPOB YKpauHbl MOTHOCTbIO
NN B 0TAENbHOIM YacTh (M. 6 4. 1cT. 21 3akoHa YKpanHbl «O Kabu-
HeTe MUHUCTPOB YKpauHbl», 4. 9 cT. 15 3akoHa YKpauHbl «O UeH-
TpanbHbIX OpraHax UCMNONHUTENbHOW BMaCTU»);
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* MOryT 6blTb OTMeHeHbl KabuHeToM MWUHUCTPOB YKpauHbl
MOMIHOCTbIO UK B OTAENbHOM YacTu (4. 3 CT. 23 3aKoHa YKpauHbl «O
LleHTpa/ibHbIX OpraHax UCMONHUTENIbHOWN BaCTU»);

* MUWHWUCTP MOXeT WHUuMMpoBatb nepes KabuHeTtoM MwuHuM-
CTPOB YKpauHbl BOMPOC 06 OTMEHEe aKTOB LIeHTPa/lbHOro opraHa uc-
NOSIHATENbHON BNAacTW MOMHOCTbIO MAW B OTAeNbHOM YacTu (n. 1
Y. 2 cT. 18 3aKoHa YKpauHbl «O LieHTpasbHbIX OpraHax UCNOIHUTENb-
HOI BNacTu»);

pacnops>XeHUs rnaB MeCTHbIX FOCyJapCTBEeHHbIX agMUHU-
cTpaunii:

* OTMeHsieTcs MNpe3naeHTOM YKpanuHbl UK F1aBOi MECTHOW ro-
CYLapCTBEHHON afMUHUCTPaLMMN BbICLLIEr0 YPOBHS B C/lyvae NpoTUBO-
peunsa KOHCTUTYUMW W 3aKOHaM YKpauHbl, UHbIM aKTaM 3akoHoja-
TeNbCTBa YKpauHbl (4. 8 cT. 118 KoHCTUTYLUN YKpauHbl);

* MOXEeT ObITb OCTAHOB/IEHO [e/CTBME PACNOPSXKEHNS C nocre-
AytoLLein oTMeHol Mpe3ngeHToM YKpanHbl N0 npeacTaBneHnto Kabu-
HeTa MWUHUCTPOB YKpauHbl B Cinyyae, ecin OHO npotmsopeunT KoH-
CTUTYLMUM 1 3aKOHaM YKpauHbl (M. 3 4. 2 cT. 23 3aKoHa YKpaunHbl «O
KabuHete MUHUCTPOB YKpanHbI»);

* pacnopsbkeHue rnaebl paiOHHOW rOCYAapCTBEHHOW agMUHU-
CTpauun MOXeT OblTb OTMEHEHO rNaBoii 061aCTHON rocyaapCTBEHHOM
aAMWHUCTpaLMK B cny4yae, ecivm OHO NPOTUBOPeYnT KOHCTUTYLMK 1
3aKOHaM YKpauHbl, pewweHnam KoHcTUTyumoHHoro Cypa YKpauHbl,
aktam MNpe3ngeHTa YkpaviHbl, KabnHeta MMHMUCTPOB YKpauHbl, rna-
Bbl 06/1aCTHOW rOCyAapCTBEHHON afMWUHUCTPaLMK, a TakKXKe MUHU-
CTepPCTB, UHbIX LLeHTPa/ibHbIX OPraHoB UCMONHUTENIbHOM BnacTu (4. 3
cT. 33 3aKoHa YKpanHbl «O MECTHbIX roCy4apCTBEHHbIX aAMUHUCTPaA-
LNSAX»);

* PYKOBOAWTENW MNPEANPUATUNA, YUYpexAeHUn n opraHusauui
MMeKT npaBo 06paTUTLCA K opraHam UCMOJSIHATENbHON BaCTU BblC-
LUero ypoBHS unu B cyd 06 OTMeHe pacrnopshKeHWs rnaBbl MeCTHOW
rocyfapCTBeHHOW agMUHUCTpaLMK, KOTOPOe MPOTMBOPEYUT 3aKOHO-
[aTenbCTBY B BONpocax, Kacawwmxcs ux geatenbHocTn (4. 5 cr. 36
3aKoHa YKpauvHbl «O MECTHbIX FOCYAapCTBEHHbIX agMUHUCTPaLM-
aAX»);
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* pacnops>XeHWUs rnaebl roCyAapCTBEHHOW afMUHUCTPaLNN, KO-
Topble npoTuBopeyar KOHCTUTYLUUM YKpauHbl, 3aKOHaM YKpauHbl,
peweHnam KoHCTUTyUnoHHOro Cyaa YKpauHbl, MHbIM aKTaM 3aKOHO-
[aTenbCTBa UM ABNAKOTCA HelenecoobpasHbIMU, IKOHOMUYECKMN He-
BbIFOAHbIMW, HEIP(PEKTUBHLIMK MO OXWUAAEMbIM UNN (HaKTUUYECKUM
pe3ynbTaTam, OTMeHATCA Mpe3naeHTOM Y KpauHbl, rnaBo MeCcTHOW
rocyfapCTBEHHON afMUHUCTPALUMN BbICLLEr0 YPOBHA UMW B CYyLe6HOM
nopsake (4. 3 cT. 43 3aKoHa YKpanHbl «O MeCTHbIX Focy/1apCTBEHHbIX
aAMUHUCTPALMAX»);

e CoBeT MMHUCTPOB ABTOHOMHON Pecny6nmkun KpbiM umeeT
NnpaBo OTMEHATb PacrnopPsHXKEHUA rNaB COOTBETCTBYIOLWMX PANOHHbIX
rocyfapCTBEHHbIX afMUHUCTPaUnii, KoTopble NpoTusopeyaT KoHCTU-
TYLUUU YKpauHbl, 3aKOHAM Y KpauHbl, MHbIM aKTaM 3aKoHOAaTeNbCTBa
YKpauHbl, a TakXe HOpMaTUBHO-NpaBoBbIM akTam BepxosBHoro Co-
BeTa ABTOHOMHOW Pecny6nunkn Kpbim, pelieHnsm CoseTa MUHUCTPOB
ABTOHOMHOWN Pecny6nunku KpbiM, HENPOTUBOpPeYalLUM 3aKoHOAa-
TeNbCTBY YKpauHbl (4. 5 cT. 46 3akoHa YKpauHbl «O MECTHbIX rocy-
[aPCTBEHHbIX aAMUHUCTPaLmMAX»; 4. 6 cT. 38 3akoHa YKpauHbl «O6
yTBEpPXAeHNU KOHCTMTYLUMM ABTOHOMHOR Pecny6nnkn Kpbim»);

npuKasbl PYKOBOAUTENEN CTPYKTYPHbIX MNoApasfeneHuni
MECTHbIX FOCYAapCTBEHHbIX afAMUHUCTPaLMIA:

* PYKOBOAUTENN CTPYKTYPHbIX NogpasgeneHnii 061acTHOM rocy-
[APCTBEHHOW aiAMUHUCTPaLMU UMEIOT NPaBo OTMEHATb MpuUKasbl py-
KOBOAUTeNel COOTBETCTBYHOLWMX CTPYKTYPHbIX MOApa3feNneHunin pam-
OHHOW rocyfapcTBEHHON aMUHMUCTPaL MK, NPOTMBOpPeYaLl e 3aKOHO-
[aTenbCTBY YKpauHbl M aKTaM OpraHoB WCMOSIHUTENbLHOW BnacTu
BbICLLEr0 YPOBHSA (4. 4 cT. 33 3aK0Ha YKpauHbl «O MeCTHbIX rocygap-
CTBEHHbIX aAMUHUCTPALMAX»);

* MOrYT OblTb OTMEHEHbI [11aBOI MECTHOW rocy1apCTBEHHON a-
MUHWCTPALUKN, COOTBETCTBYIOLLUM MUHUCTEPCTBOM, UHBIM LLeHTPasb-
HbIM OPraHOM WMCMOJIHUTENbHON BNacTu, ecin oHW (NpuKasbl) NpoTu-
BopeyaT KOHCTUTYUUM YKpauHbl, MHbIM aKTaM 3aKOHOJAaTeNbCTBa,
peweHnaMm KoHCTUTyunoHHoro Cyaa YKpanHbl 1 aktaM MUHUCTEPCTB,
WHbIX LeHTPasibHbIX OPraHoB WCMONHUTENbHOW Bnactu (4. 4 c1. 43
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3aKoHa YKpamHbl «O MeCTHbIX rocyAapCTBEHHbIX agMWHUCTPaLU-
AX»);

NnpuKasbl PyKOBOAWUTENEN TeppuUTOpUasbHbIX OPraHoB LEeH-
TpasbHbIX OPraHoOB rocyfapCTBEHHOM BNacTu:

* MUWHUCTP OTMEHSeT NOIHOCTbIO WU B OTAE/IbHOW YacTW aKTbl
TeppuTOpManbHbIX OpraHoB MuUHUCTEpPCTB (N. 14 4. 2 cT. 8 3akoHa
YKpauHbl «O LEeHTpasibHbIX OpraHax UCMNoJIHUTENIbHON BNacTu»);

* MWHWUCTP nopyyaeT LEHTPasibHOMY OpraHy WCMOJIHUTENIbHOM
BN1aCTU OTMEHWUTb aKTbl ero TeppuTopuasbHbIX OPraHoB MOIHOCTLIO
WA B OTAENbHOM YacTu, a B C/lyyae 0TKa3a OTMeHsSieT akTbl TEpPUTO-
puanbHbIX OPraHoB LeHTPasbHOro opraHa WMCMOJIHUTENIbHON BacTu
MOMTHOCTbIO UK B OTAENbHOM YacTh (M. 12 u. 2 cT. 18 3akoHa Ykpau-
Hbl «O LeHTpanbHbIX OpraHax UCMONHUTENbHOW BNACTU»);

* PYKOBOAUTENb LEeHTPasbHOro opraHa MCnosiHUTeIbHOM BNacTu
OTMEHSET MONHOCTbIO UV B OTAENbHOW Y4acTU aKTbl TEPPUTOPUASb-
HbIX OPraHOB LIeHTPa/JibHOro opraHa UCronHuTeNnbHoOW Bnactu (n. 19
Y. 4 c1. 19 3aKoHa YKpauHbl «O LeHTpanbHbIX OpraHax UCnonHUTeNb-
HOW BNacTu»);

noctaHoBsieHna BepxoBHoro CoBeta ABTOHOMHOM Pecny6nu-
K1 KpbiMm:

* MOrTyT ObITb NPOBepeHbl KOHCTUTYLMOHHLIM CyoM Y KpaviHbl
Ha NMpPegMeT MX KOHCTUTYLMOHHOCTU MO KOHCTUTYLWOHHOMY Mpej-
CTaB/IEHUIO HE MEHEe COopoKa NATU AenyTaTos; [Npe3neHTa YKpanHbl,
BepxoBHoro Cya; YnonHOMOYeHHOro BepxoBHOI Pafbl Y KpanHbl Nno
npaBam YenoBeka, NoCTaHOB/IeHUsA BepxosHoro Coseta ABTOHOMHOM
Pecnyb6nukn Kpbim (4. 2 cT. 150 KOHCTUTYUUN Y KpanHbl);

* M0 MOTMBAM HECOOTBETCTBMSA HOPMaTUBHO-MPaBOBbLIX aKTOB
BepxoBHoro Coseta ABTOHOMHOI Pecny6nnkn KpbiMm KOHCTUTYLMK
YKpauHbl N 3aKOHaM YKpauHbl [pe3nieHT YKpanHbl MOXET 0CTaHo-
BUTb WX ieiiCTBUE C OAHOBPEMEHHbIM o6palleHnemM B KOHCTUTYLMOH-
HbIi Cyfl YKpanHbl OTHOCUTENBHO UX KOHCTUTYLMOHHOCTK (4. 2 CT. 5
3akoHa YkKpauHbl «O6 yTBepxAeHun KoHCTUTYUUM ABTOHOMHOM
Pecny6nnkn Kpbim»);

* BepxoBHblit CoBeT ABTOHOMHOI Pecny6nmkun KpbiMm nmeeT
NMpaBO OTMEHUTb CBOW aKTbl MOMIHOCTbIO WAM YacTUYHO (a63. 3 u. 4
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CT. 4 3aKoHa YKpauHbl «O6 yTBEpXAEHUN KOHCTUTYLUUN ABTOHOMHO
Pecny6imku Kpbim»);

noctaHoBneHna CoBeTa MUHUCTPOB ABTOHOMHOW Pecny6nu-
K1 KpbiMm:

e OTMeHseT MNpe3ngeHT YKpauHbl (N. 16 4. 1 cT. 104 KoHCTUTY-
UM YkpauHbl; 4. 3 cT. 5 3akoHa YKpanHbl «O6 yTBepXaeHun KoH-
CTUTYLMUN ABTOHOMHOI Pecny6nunku Kpbim»);

* akTbl CoBeTa MUHMUCTPOB ABTOHOMHON Pecny6nukn Kpbim no
BOMpPOCam OCYLLEeCTBNEHUSA TOCYAAPCTBEHHbIX PYHKLMWIA U NOSTHOMO-
4ynii B cnyvae, ecnum OHW npoTmeopedaT KOHCTUTYUMM U 3aKOHaM
YKpanHbl, akTam [Mpe3ngeHTa YkKpauHbl, KabuHeta MwuHuUCTpOB
YKpaunHbl, KOHCTUTYLUUn ABTOHOMHOI Pecny6nmku KpbiM 1 HOpMa-
TMBHO-NpPaBOBbIM akTaM BepxoBHoro CoseTa ABTOHOMHOI Pecny6-
nmMkKn KpbIM, MOTYT OblTb OCTaHOBMEHbI BepxoBHbiM CoBeTOM ABTO-
HOMHON Pecny6nmkn KpbiM ¢ 0AHOBPEMEHHbIM 06patlleHnem K lMpe-
3NAeHTY YKpauHbl 06 nx oTmeHe (ab63. 14. 9 cT. 52 3aKoHa YKpavHbl
«O CoBeTe MUHUCTPOB ABTOHOMHOW Pecnybnuku KpbiM»; n. 26 u. 2
CT. 26 3akoHa YKpauHbl «O6 yTBepxaeHnn KoHCTUTyumMm ABTOHOM-
HO Pecny6nukn KpbiM»);

e akTbl CoBeTa MUHMUCTPOB ABTOHOMHOI Pecny6iukn KpbiM Mo
BOMPOCAaM, OTHECEHHbIM K CAMOCTOATE/IbHOMY BefleHnt0 ABTOHOMHOW
Pecny6nunkn KpbiM, ecnn oHM npoTusopeyat KOHCTUTYLUMN U 3aKOHaM
YKpauHbl, KOHCTUTYUU ABTOHOMHOI Pecny6nmkn Kpbim, HopmaTus-
HO-NpaBoBbIM akTam BepxoBHoro CoBeTa ABTOHOMHOW Pecny6-
NMKn KpbiM, MOTYT ObITb OTMeHeHbl BepxoBHbIM CoBETOM ABTOHOM-
HoW Pecny6nmku Kpbim (a63. 2 4. 9 cT. 52 3akoHa YKpauHbl «O Co-
BeTe MUHUCTPOB ABTOHOMHOI Pecnybnuku KpbiM»; a63. 2 n. 26 4. 2
CT. 26 3akoHa YKpauHbl «O6 yTBepXaeHnn KoHCTUTYyLuMmM ABTOHOM-
HoW Pecny6nukn Kpbim»);

e CoBeT MUHUCTPOB ABTOHOMHOW Pecny6ivkn KpbiM nmeeT
npaBo OTMEHATb, NPU3HaBaTb YTPaATUBLUMMW CWUNY, OCTaHaBAUBaTb U
BO306HOB/ATH AeACTBME MPUHATLIX UM aKTOB, & TaKXXe BHOCUTb B HUX
n3meHeHusa (4. 4 cT. 52 3akoHa YKpanHbl «O CoBeTe MUHUCTPOB AB-
TOHOMHOW Pecny6nunkun Kpbim»);
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o CoBeT MUHUCTPOB ABTOHOMHON Pecny6svkun KpbiM nmeeT
npaBo OTMEHWUTb CBOW aKTbl MONHOCTbIO WKW YacTUYHO (a63. 3 u. 4
CT. 4 3aK0Ha YKpauHbl «O6 yTBEpXaeHUn KOHCTUTYUMN ABTOHOMHOIA
Pecny6nnku Kpbim»);

aKTbl OpraHoB WCMOMHUTENbHOI BRacTM ABTOHOMHOWM Pec-
nyénuku Kpbim:

* oTMeHATCA COBETOM MWHUCTPOB ABTOHOMHOM pecny6inku
KpbIM, €Cnn OHW MPUHATBI C HapyweHeM KOHCTUTYLMM 1 3aKOHOB
YKpaunHbl, akToB Npe3njeHTa YKpanHbl, KabnHeta MUHUCTPOB YKpa-
WHbI, HOPMATMBHO-NPaBOBbLIX akToB BepxosHoro CoseTa ABTOHOM-
HoW Pecny6numku Kpbim 1 akTtoB CoBeTa MMHUCTPOB ABTOHOMHOV
Pecny6nunkn Kpbim (4. 3 cT. 39 3akoHa YKpauHbl «O CoBeTe MUHM-
CTpoB ABTOHOMHOW Pecny6imku KpbiM»);

» CoBeT MMHUCTPOB ABTOHOMHOW Pecny6imku KpbiM B paMkax
CBOEN KOMMETEHLMN NMEET NPaBO OTMEHATb aKTbl MUMHUCTEPCTB U pec-
ny6/IMKaHCKUX KOMUTETOB ABTOHOMHOWN Pecny6ankun KpbiM, WHbIX
NnoABeSOMCTBEHHbIX eMy opraHoB (4. 6 cr. 38 3akoHa YKpauHbl «O6
yTBepXaeHun KoHCTUTYumMm ABTOHOMHON Pecny6ankn Kpbim»);

peLleHnss MeCTHbIX COBETOB:

* peLleHue CelbCKOro, NOCesIKoBOro, rOPOLCKOro CoBeTa B NATHU-
[AHEBHbI CPOK C MOMEHTa ero MPUHATUA MOXET OblTb OCTAHOB/IEHO
Ce/IbCKUM, MOCENIKOBbIM, FOPOACKMM r0/I0BO M BHECEHO Ha MOBTOP-
HOe pacCMOTpPeHMe COOTBETCTBYHLLErO COBeTa C 060CHOBaHMEM 3a-
MeYdaHuin (4. 4 cT. 59 3akoHa YKpanHbl «O MECTHOM camMOyrnpaBneHnm
B YKpanHe»);

peLleHns NUCMOIHUTEIbHbIX OPraHoB MeCTHbIX COBETOB:

* B C/lyyYae Hecornacus cenbCcKoro, NocenKoBoro, ropoAcKoro ro-
NnoBbl (ronoBbl paiOHHOro B rOpojie COBeTa) C pPeLueHWeM WCMOJHU-
TeNIbHOro KoOMMTeTa COBETa OH MOXeT OCTaHOBWUTb [eWCTBME 3TOro
peLeHns CBOUM PacropsXXeHWeM 1 BHECTU 3TOT BOMPOC Ha paccMmo-
TpeHne COOTBETCTBYHOLLEro coeeTa (4. 7 cT. 59 3akoHa YKpaunHbl «O
MeCTHOM Camoynpas/ieHNN B YKpanHe»);

* peLeHns MCNOMIHUTE/IbHOrO0 KOMWUTeTa COBeTa Mo Bomnpocam,
OTHECEHHbIM K COGCTBEHHOW KOMMETEHLUMUWU WCMONHUTENbHbBIX Opra-
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HOB COBeTa, MOTYT 6bITb OTMEHeHbl COOTBETCTBYHOLMM COBETOM (4. 9
cT. 59 3aKoHa YKpanHbl «O MECTHOM CaMOyrnpaBneHUn B YKpanHe»);

*  Ce/IbCKWiA, NOCENKOBbIWA, FOPOLCKON COBET OTMEHSAET aKTbl UC-
MO/IHUTENbHBLIX OPraHoB COBeTa, KOTOPbIE He COOTBETCTBYOT KOHCTH-
TYUUN UNW 3aKOHaM Y KpaviHbl, MHbIM aKTam 3aKOHOLaTe/bCTBa, peLle-
HMAM COOTBETCTBYIOLLEr0 COBeTa, MPUHATLIM B paMKax ero roJjHo-
moumii (. 15 4. 1 cr. 26 3akoHa YKpauHbl «O MeCTHOM
caMoynpaB/ieHUN B YKpauHe»);

npuKasbl PYKOBOAUTENEN CTPYKTYPHbIX NofpasfeneHnin mnc-
NMOSTHUTE/NIbHbLIX OPraHOB MECTHbIX COBETOB:

* UCMONHUTENIbHbLI KOMUTET COBETA MMEET MPaBO U3MEHATb UK
OTMEHATb aKTbl MOAYMHEHHbIX €My OTAEN0B, YNpPaBNeHUR, UHbIX UC-
MOJIHUTENbHBLIX OPraHOB COBETa, & TakXe MX JO/MKHOCTHbLIX finy, (M. 3
Y. 2 cT. 52 3akoHa YKpauHbl «O MecTHOM camoynpaBfieHUn B Yk-
paviHe»);

BHumaHume!

B cooTBeTcTBMYU C peweHnem KoHcTutyumoHHoro Cypa Ykpa-
MHbI OT 16 anpensi 2009 Ne 7-pn/2009 B gene N0 KOHCTUTYLIMOH-
HOMY npefcTaBneHnio XapbKOBCKOro ropofiCKoro coBeta 0THOCU-
TeNbHO O(MLMaNbHOrO TOSIKOBAHWA MOMOXKEHWIA 4YacTu BTOPOWA
ctatby 19, ctatbm 144 KOHCTUTYUMU YKpauHbl, cTaTbn 25, 4ya-
CTW YeTblpHaALATOlM cTaTbk 46, yacTeli NepBO, AeCATOW CTaTby
59 3akoHa YKpauHbl «O MECTHOM CaMOyrnpasfieHUN B YKpauHe»
(oeno 06 oTMeHe akTOB OpraHOB MECTHOr0O CaMOYyMpaBneHus) op-
raHbl MeCTHOro CaMOynpaBfieHUs He MOryT OTMEHATb CBOM
npeablgyluine pelweHns, BHOCUTb B HUX U3MEHEHUS, eCNn B COOT-
BETCTBUM C MPEANNCAHNAMM 3TUX PELUEHUA BO3HUKIWN MPaBOOT-
HOLUIEHWS, CBA3aHHbIe C peannsaumneil onpegefieHHbIX CyObeKTUB-
HbIX MPaB N OXPaHAEMbIX 3aKOHOM WHTEPECOB, WU CYyBBLEKTbI 3TUX
NMPaBOOTHOLUEHWI A BO3paXakT NPOTMB UX W3MEHEHUS WU npe-
KpawieHnsa. 3Ta «rapaHTua cTabunbHOCTU 06LLECTBEHHbIX OTHO-
LUEHNA» MEeXAY OpraHaMy MeCTHOro CamOynpaBieHus u rpaxga-
HaMy MOpoOXfJaeT Yy rpaxpjaH YBEPEHHOCTb B TOM, 4YTO UX
CYLLEeCTBYIOLLEe TMOJIOXEeHNe He YXYAWUTCA MpUHATUEM 6osee
No3fAHero peweHunal

1 OduwwHMA BlOHMK YKpawmn. 2009. Ne 32. Ct. 1084.
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B cnyuyae, ecnn yacTHOe /IMLO CUMTAET, YTO HOPMATUBHbINA aKT
cybbekTa Ny6/NYHOM agMUHUCTPALMK, KOTOPbIA NPUMEHEH UAKN BYy-
[ET MPUMEHEH K HeMY, ABNAeTCA He3aKOHHbIM, TaKO CyObeKT B COOT-
BETCTBUM C Y. 2 CT. 55 KOHCTUTYUMN YKpauHbl, a Takxe M. 14. 2
cr. 17, c1. 171 Kopekca aAMWHWUCTPATUBHOIO CyAOMNPOU3BOJACTBA
YKpavHbl UMeeT npaBo 06paTUTLCA B aJMUHUCTPATUBHBINA CYA C UC-
KOM O MPU3HAHUM TaKOro akTa He3aKOHHbIM WM TakKUM, KOTOPbIA He
COOTBETCTBYET NPaBOBOMY aKTy BbICLUEN HOPULNYECKON CUJIbI MOHO-
CTbIO W/ B OTAE/IbHON €ro 4acTu.

63. KakoBbl 3aa41 1 NOPALOK rocyfapcTBeHHOM
perucTpaymm HopMaTUBHO-MPaBOBbIX aKTOB?

FocypapcTBeHHas permcrpaumsa HOPMaTMBHO-MPaBOBbIX aKTOB,
n3naBaeMblx Cyb6beKTaMm Ny6ANYHOM aMUHUCTPaL MK, NO3BONSET pe-
LaTb HECKO/bKO BaXXHbIX 3a4a4y OfHOBPEMEHHO, a UMEHHO:

e MpoBeAeHNe NPaBOBOW 3KCMEPTU3bl MPUHATHIX HOPMATUBHO-
MpPaBOBbIX AKTOB;

e TrapaHTMpOBaHWe NpaB, CBOOOA W 3aKOHHbIX MHTEPECOB 4YacT-
HbIX UL, B OTHOLUEHMNM KOTOPbIX TaKuWe akTbl OyAyT NPUMEHATLCS B
byayLiem;

e ob6ecneyeHne 3aKOHHOCTW MPaBOTBOPYECKOW AEATENbHOCTU
CYy6bEKTOB NYy6NNYHOW agMUHUCTPALUK;

* (hopmMMpoBaHME €4MHOr0 roCyfapCTBEHHOr0 peecTpa MpPUHA-
TbIX HOPMATMBHO-NPaBOBbIX aKTOB.

0O653aTeNbHOCTb MPOBEAEHUA TOCYAAPCTBEHHONM perncrpayumu
HOPMaTUBHO-MPaBOBbIX aKTOB BbITEKAET M3 NOMOXEHMIA Y. 3 cT. 117
KOHCTUTYUMN YKpauHbl, r4e YCTaHOB/IEHO, YTO HOPMaTUBHO-NpPaBo-
Bble aKTbl KabuHeTa MUWHUCTPOB YKpauHbl, MUHUCTEPCTB N WUHbIX
LLleHTpasibHbIX OPraHoB UCMOMHUTENbHOW BNacTy Noanexar perucrpa-
U1 B nopsgke, NpegycMoOTPeHHOM 3aKOHOM. OfHaKo Ha CerofHsLl-
HWIA [eHb 3aKOH, KOTOPbI Obl perynnmpoBas Ha3BaHHY MNpoueaypy,
OTCyTCTBYeT. B cBA3M C 3TUM npouesypa rocyLapcTBeHHOW permcrpa-
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UMM HOPMAaTUBHO-NPABOBbIX aKTOB CY6bLEKTOB MYOAMYHOW afMUHU-
CTpaumy pernaMmeHTupyeTcs:

* Ykasom [lpesngeHTa YKpaumHbl «O rocyaapCTBEHHON peru-
cTpauMy HOpMaTUBHO-MPAaBOBbLIX aKTOB MUHUCTEPCTB U APYrux opra-
HOB MCMONHMTENbHOIM BnacTu» ot 03.10.1992 r. Ne 493

* [loctaHoBneHnem KabuHeta MuHUCTPOB YKpauHbl «O6 yT-
BepXAeHun MoNoXeHNs 0 rocyAapCTBEHHOM perncTpaynumn HopMaTms-
HO-NpPaBOBbIX aKTOB MUHWUCTEPCTB, APYrMX OPraHoB UCMONHUTENbHOW
BnacTm» o1 28.12.1992 r. No 7312,

e [lpukasom MuHMCTepcTBa OCTULNN YKpanHbl «O COBepLUEH-
CTBOBaHUM nopsijka rocyfapCTBeHHON perucrpaumy HOpMaTUBHO-
MpaBoOBbIX aKTOB B MWHNCTEPCTBE IOCTULUN YKPauUHbl 1 OTMEHbI pe-
LWEHMSA O rocyfapCTBEHHON permcrpaumMm HOpMaTUBHO-NPaBOBbIX aK-
TOB» 0T 12.04.2005 r. Ne 34/53

CornacHo Ha3BaHHbIM aKTaM Ha roCyfapCTBEHHYH perncrpaunio
noAarTCs HOPMATUBHO-MPABOBbLIE aKTbl, MPUHATHIE YMOHOMOYEHHbI-
MW Ha 3T0 Cy6beKTaMnm HOPMOTBOPYECTBA B OMpPeAeNeHHOl 3aKOHOAa-
TeNbCTBOM (hOpMeE M MO 3aKOHOAATENbHO YCTAHOB/IEHHOM Mpoueaype,
cofepxaluime HOpMbl NpaBa, MMeKL e HEeNepCOHUMPULMPOBAHHbIN
XapaKTep ¥ pacCYMTaHHble Ha HEOAHOKpPATHOE NPUMEHEHWE, He3aBu-
CUMO OT CpOKa MX AeiCcTBUA (MOCTOAHHbIE WU OrpaHUYEHHbIe onpe-
AeNeHHbIM BPEMEHEM) 1 XapaKTepa CBeAeHW, COAEPXAaLLUXCS B HUX,
B TOM umcne ¢ rpudamn «na cnyxe6Horo nonb3oBaHmsa», «Ocoboi
BaXXHOCTU», «COBEPLIEHHO CEeKPeTHO», «CeKpeTHO» W Apyrumu, a
TaKXXe NPUHATbIE B NOPSAAKE 3KCMEPUMEHTA.

FocyaapCTBEHHOW perncTpaymm nognexar HOpMaTUBHO-MPaBo-
Bble aKTbl /1106010 BMaa (NOCTaHOBAEHWNSA, NPUKA3bl, UHCTPYKLUMN 1
T. [I.), eCNY B HUX €CTb OfHa MU 6ONbLUe HOPM, KOTOpbIE:

1 361pHuK ykasls Mpe3ngeHTa B, 31 rpyaHa 1992 p. Ne 4.
2 1Xb: http://zakon3.rada.gov.ua/laws/show/731-92-%D0%BF.
3 O¢uwwHUA BlcHMK Ykpawu. 2005. Ne 15. Ct. 312.
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* 3aTparvBaloT coLManNbHO-3KOHOMUYECKME, MNONUTUYECKUE,
NIMYHbIE N Apyrue npaea, cBO6GOAbI M 3aKOHHbIE MHTepPechl rpaXkiaH,
NPOBO3rNalleHHble Y rapaHTUpoBaHHble KOHCTUTYLMEN 1 3aKoHaMu
YKpanHbl, KOHBEHUMENR 0 3aLiMTe npas YesioBeKa U OCHOBHbIX CBOGO/
1950 r. 1 NpOTOKONAMWN K Hel, MeXxayHapoAHbIMU A0roBopaMu YK-
pavHbl, cornacue Ha 0653aTeNbHOCTb KOTOPbIX MpefocTaBneHo Bep-
XOBHOI Pajoli YKpauHbl, NpakTUKON EBpoONenckoro cyfga no npasam
YesiI0BeKa,;

* MMEKT MeXBEeAOMCTBEHHbIV XapakTep, TO eCTb ABAAKOTCA 065-
3aTe/lbHbIMU A48 APYTUX MUHUCTEPCTB, OpPraHoB MCMO/HUTENbHON
BN1IaCTW, a TaK)Ke OpraHoOB MeCTHOro caMoyrnpaBneHuns, NpesnpusaTuim,
YUPEXAEHWI 1N opraHu3almii, He BXOAAWMX B chepy ynpasneHUs op-
raHa, M3faBLLIEro HOPMaTUBHbIN aKT.

Ha rocyaapCTBeHHYI0 perncrpanmio He nojaroTcs aKTbl:

* epcoHanbHOro xapakrepa (0 cocTaBe KOMUCCUIA, Ha3HaYeHUn
Ha [O/HKHOCTb M OCBOBOXAEHWW OT Hee, NOOLLPeHUU paboTHUKOB
nT. 4.);

* [eliCTBME KOTOPbIX MCYEPNbIBAETCA OAHOKPATHLIM MpPUMEHE-
HVEM, KPOMe aKTOB 06 YTBepXAeHUW NONOXEHWUIA, UHCTPYKLUIA 1 apy-
TMX aKTOB, COAepXalLux NpaBoBble HOPMbI;

* OMnepaTMBHO-pPacnopsAAUTeNIbHOro xapakTepa (pas3oBble nopy-
yeHus);

* KOTOPbIMW [0BOAATCA [0 CBeLeHUS NpefnpuaTuid, yupexgje-
HWUIA 1 opraHn3aunii peleHns BblWecTOALLMNX OPraHoB;

* HanpaB/eHHble Ha OpraHu3auutio BbIMOMHEHUSA PeLIeHN Bbl-
LUECTOSALLNX OPraHOB Y COBCTBEHHbIX PeLLUeHU A MUHUCTEPCTB, APYruX
OpraHoB MUCNOHUTENIbHOW BNaCcTU, He COZepXKalluX HOBbIX MPaBOBbIX
HOPM;

* peKOMeHAaTenbHOro, pa3bACHUTENbHOTO U MH(OPMALNOHHO-
ro xapakrepa (MeToguyecKue pekOMeHAaLuun, pa3bACHEHUS, B TOM
4mc/ie HanoroBble U T. 4.), HOPMaTUBHO-TEXHUYECKMNE JOKYMEHTbI (Ha-
LUMOHaNbHble N PernoHasnbHble CTaHAapTbl, TEXHUYECKNE YCII0BUS,
CTPOUTENbHblE HOPMbI W NpasBuia, TapuPHO-KBANTUPUKALUOHHbIE
CMPaBOYHUKN, KOAEKChbl C/IOXMBLUENCH MPaKTUKK, (DOPMbl OTHYETHO-
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CTW, B TOM YMC/Ee NO rocyaapCTBEHHbIM CTaTUCTUUYECKUM HabMoaeHN-
AM, aAMUHNCTPATMUBHbLIM AaHHbIM 1 Ap.).

K opraHam, npoBoALLMM rocyapCTBEHHYIO perncTpauuio Hop-
MaTMBHO-MPaBOBbLIX aKTOB, OTHOCATCA:

* MWUWHNCTEPCTBO HOCTULUN YKpauHbl - PErucTpupyeT Hopma-
TVBHbIE aKTbl MMHUCTEPCTB, APYTUX LeHTPaNbHbIX OPraHoB UCMOJIHU-
TeNbHOM BNacTW, OPraHoB XO03SMCTBEHHOIO YNpaB/ieHUs N KOHTPONS;

e [naBHOe ynpasfieHue OCTULUM MMUHUCTEPCTBA HOCTULMN
YKpaunHbl B ABTOHOMHOI Pecny6nnke KpbiM - pernctpupyeT Hopma-
TUBHbIe aKTbl MUHWUCTEPCTB U Pecrny6/MKaHCKUX KOMUTETOB ABTO-
HOMHOW Pecny6nvku Kpbim;

» o06nacTHble, Kuesckoe n CeBacTono/bCKOe ropofAckue ynpas-
NEHUA KOCTULUN - PETrUCTPUPYIOT HOPMATUBHbIE aKTbl 06/1aCTHbIX,
KueBckoi 1 CeBacTononbCKOW FOPOACKUX TOCYAApCTBEHHbIX afMu-
HUCTpaUnii, X ynpaBneHnin, 0T4eN0B, ApYrux NoapasfeneHnia, a Tak-
)€ MeCTHbIX OpraHOB XO03ANCTBEHHOr0 yNpaBaeHUs U KOHTPONS;

* paiioHHble, paiioHHbIe B ropogax Kuese n Ceactonose ynpas-
NEHNA CTULUN - PErnucTpupyroT HOPMATUBHbIE aKTbl PaMOHHbIX,
paioHHbIX B ropogax Kunese n CeBactonosie rocyapCTBeHHbIX afjMu-
HUCTpaLMin, UX ynpaBneHWin, oTAeN0B, ApYrux nogpasseneHuni.

HopMmaTUBHbIN aKT NoaeTca Ha rocyaapCTBeHHY perncrpawuio
B TeYeHMe NATM pabouumx AHel nocne ero NPUHATMS B TPEX 3K3eM-
nnasipax: OpurvHan u ABe 3aBepeHHble B YCTAHOBNEHHOM 3aKOHOa-
TeNbCTBOM MOPSALKE KONUKU pacnopsagnTenibHOro AOKyMeHTa (Mpukasa,
pacnopsHKeHUs, pelleHmns, NOCTAaHOBMEHUS W T. A4.), a TaKXKe YTBepX-
AEHHOT0 MM MONoXeHnsa (MHCTPYKLUMK, Nopsaaka U T. 4.) U Npunoxe-
HWIA K HUM.

ocyfapcTBeHHas permcTpaumns HopmMaTUBHOIO akTa NpPOBOAUTCS
B TeueHue 15 paboumx gHeli co AHSA, cneaytollero nocne nocTynne-
HWS ero B opraH rocyAapCTBeHHOW perncrpaumm.

B cnyuyae HeobxogmMmocTy (HanpumMep, HY>XXHO NPOBECTM aHann3
HOPMATMBHOIO aKTa C MPUBNEYEHWEM IKCNEPTOB, M3YUYeHMEe 3Hauu-
TEeNbHOro KOMM4YecTBa aKTOB [eACTBYHLLEro 3aKOHOAATeNbCTBA W

160



FABA 5. MHCTPYMEHTbI AEATENBHOCTHN..

T. N.) 3T CPOKM MOTYT 6bITb NPOANEHbI PYKOBOAWTENEM OpraHa rocy-
[apCTBEHHONM perucTpayuu, HO He 6onee Yem Ha 10 paboumx fHed,
0 4YeM coobLlaeTcs opraHy, KOTOpPbIA npucnan HOPMAaTMBHbIA akT Ha
rocyAapCTBEHHY pPerncTpaumio.

B rocygapcTBeHHON perucrpayuy HOpMaTUBHO-MPaBOBbIX aKTOB
0TKa3blBaloT, eciv TakoW aKT:

* He coOTBeTCTBYeT KOHCTUTYL MM U 3aKOHAM Y KpauHbl, LpYyTvUM
aKkTaMm 3akoHogartenscTsa, KOHBeHUUN 0 3almTe npas YesioBeka u oc-
HOBHbIX cB060A 1950 I. M NPOTOKONAM K Hel, MeXAyHapOoAHbIM A0-
roBopaMm YKpawvHbl, cornacue Ha 0653ate/ibHOCTb KOTOPbIX AaHo Bep-
XOBHOI Pafoil YKpauHbl, 0653aTeNlbCTBaM YKpauHbl B Cepe eBpo-
nencko mHTerpaumm n npasy Esponeiickoro Cotosa (acquis EC),
npakTuke EBponenckoro cyga no npasam 4enoBekKa;

* U3[aH C HapyLLeHVeM TpeboBaHW 3aKOHOAATEeIbCTBA UK 6e3 y4e-
Ta NpakTVKK EBponeickoro cyda no npasam YesioBeKa, B HACTHOCTM aKT:

N HapyLlaeT WM OrpaHnWYMBaeT YCTaHOB/IEHHbIE 3aKO0-
HOM npaBa, CBO6GOAbI M 3aKOHHbIE UHTEPeChbl rpaxkaaH, rnpea-
NPUATWIA, YUPEXAEHWIA N OpraHn3aLmii v Bo3naraeT Ha HMX
He NpeLyCMOTPeHHbIe 3aKOHOAATEIbCTBOM 00513aHHOCTMW;

B BbIXOAWT 3a Npefesibl KOMMNETEHLMUM OpraHa, KoTo-
pbIii ero usgan,

B COAEPXWUT HOPMbI, KOTOpPble NPUBOAAT UAN MOTYT
NMPUBECTU K COBEPLUEHNIO KOPPYMUMOHHBIX WX CBA3aH-
HbIX C KOppYynumnel npaBoHapyLUEHWUIA;

B He COOTBETCTBYeT TpeboBaHWSIM 3aKOHoOAaTesb-
CTBa 0 A3blKax;

B POTUBOPEYUT YCTaHOBNEHHOMY MOPSAKY Befe-
HWUA 4enonpoun3BOACTBa;

H W34aH npy Hanamyum nboro n3 o6CTOATENLCTB,
YNOMSIHYTOrO B YacTW NepBoi cTaTbh 25 3aKOHa YKpauHbl
«O6 0CHOBax rocyaapCTBEHHON PerynaTopHOi NONNTUKN
B c(hepe XO3ANCTBEHHOW AeATEeNbHOCTU;

* He COriacoBaH C 3aMHTEpPecoBaHHbIMWU OpraHamu Wan He COo-
obLiaeTcsa 0 NO3NUMM YNOTHOMOYEHHOIO NpPeACTaBUTeNs 0T BCeYKpa-
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MHCKNX NpPOGCOt030B, UX 06bEAMHEHUIA M YNOMHOMOYEHHOIO Npea-
CTaBUTENA OT BCEYKPAMHCKUX 06beAMHEHWIA opraHusauuii pabor,
A.Teneii OTHOCUTENbHO HOPMATMBHOIO aKTa, MPUHATOrO0 MUHUCTEp-
CTBOM Y APYTUM LeHTPasibHbIM OpPraHOM UCMNOMHUTENbHON BNacTh Mo
BOMpocaM, KacatoluMca coLmanbHO-TPYLOBOW cdepbl, U NPOBeaeH-
HOI paboTe Mo y4YeTy MX 3aMeyaHuii U NpPeLnoXeHWA;

* W3MN0XEH C HapyLUeHWeM NpaBuA NPaBONMUCAHUA 1 HOPMOMPO-
EKTMPOBOYHOMN TEXHUKW;

* He cornacyetcs € nopyyeHvieM, cpOpMy/IMPOBaHHbIM OpraHoMm,
M3[aBLIMM 3TOT aKT.

64. KakoBbl Ue/b 1 NOPSA0K 0hULMaIbHOMO
ony6/IMKOBaHUA HOPMaTMBHO-NPaBOBbIX aKTOB?

B cooTtBetcTBUM C Y. 3 CT. 57 KOHCTUTYLUNM YKpanHbl 3aKOHbI U
MHble HOPMATMBHO-NPaBOBbIE aKTbl, YyCTaHaBAMBalOLW e npasa u 061-
3aHHOCTM TpaxjaH, He A0BefEeHHble 00 CBefleHUs HacefleHUs B No-
pAfKe, YCTaHOBMIEHHOM 3aKOHOM, ABMAOTCA HeAeliCTBY UMM,

OdumuymnanbHoe onybAnKoBaHWe HOPMATUBHO-NPAaBOBbIX aKTOB
CY6beKTOB My6/MNYHON agMUHUCTPALUKN NpecefyeT Takue Lesn:

e o06ecneyeHne cBO6OAHOI0 AOCTYNa 3aMHTEPECOBAHHbIX NNl K
M3LaHHbIM HOPMATMBHO-NPaBOBbIM aKTaMm;

* MH(OPMMPOBaHME BCeX CYOBLEKTOB MpaBa 06 M3[aHHbIX aKTax,
a TakXke MX NpaBax WM 0083aHHOCTAX, 3aKPEMNeHHbIX B HUX;

» obecrneyeHne perynmpoBaHus 06LLeCTBEHHbIX OTHOLIEHWI Ha
OCHOBe [eNCTBYIOLNX HOPMATUBHO-MPABOBbIX aKTOB;

* NpejoTBpaLLEHMNE CyYaeB UCKAXEHNS COLepPXKaHUs HOPMaTUB-
HO-MPaBOBbIX aKTOB;

* BBeJeHMVe eMHOro NopsAKa BCTYNNeHNS B CUY HOPMaTMBHO-
MpaBOBbIX aKTOB.

B cBSI3U C OTCYTCTBMEM B YKpanHe 3aKOHa, KOTOpbI perynnposan
6bl NOPSA0K 0hMLMaNbHOr0 06HAPOAOBAHMS HOPMATUBHO-MPABOBbLIX
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aKTOB, faHHasd npoleaypa OCyLlecTBaseTca B NOpsAkKe, npesycmo-
TpeHHOM Y'ka3om [Mpe3ngeHTa YKpauHbol «O nopsagke opuumansbHOro
06HapoA0BaHUSA HOPMaTUBHO-NPAaBOBbLIX AaKTOB W BCTYMN/EHUA UX B
cuny» ot 10.06.1997 r. Ne 503/971

CornacHo aToMy YKa3y HOpMaTUBHO-MPaBOBbIE aKTbl HEe MO34Hee
4YemM B NATHaAUaTUAHEBHbIA CPOK NOC/e UX MPUHATUA B YCTaHOB-
NEHHOM MopAAKe U nognucaHna noanexar 06HapoL0BaHMIO Ha rocy-
[0APCTBEHHOM A3bIKE B O(IMLMANBHbBIX NeYyaTHbIX U34aHUAX.

K othmumanbHbIM nevyaTHbIM U34aHUSAM OTHOCATCS:

e OKypHan «OdULIHWNIA BIOHUK YKpaTHW»;

* raseta «YpafoBuin Kyp'ep»;

* raserta «[of0c YKpa'lm»;

* XypHan «Buiomoen BepxoBHO! Pagn Ykpa'lum»;

* VHdhopmaumoHHbIA 6ronneteHb «OMUWHNA BHOHMK [pe3n-
[leHTa YKpa'lm».

AKTbl BepxoBHoli Paabl YKpaunHbl, MNpe3ngeHTa YKpauHol, Kabu-
HeTa MWHUCTPOB YKpanHbl B HEKOTOPbIX C/yyasx MOryT ObiTb 0fum-
LnanbHO 06HapoAOBaHbl MOCPELCTBOM Te/IeBUAEHUSA U pajmo.

B VHbIX, KPOME Ha3BaHbIX Bbllle MeYyaTHbIX U34aHWi, HOPMATUB-
Hble aKTbl MOTYT OblTb 06HAPOAO0BaHbl WCKIHOUUTENILHO MNOC/e WX
omumansHOro onyb6amkoesaHus. Npu 3TOM TEKCT HOPMATUBHbLIX aK-
TOB, OMY6/IMKOBaHHbIV B MHbIX NeYaTHbIX U3AaHNAaX, UMeeT UH(popma-
LMOHHbIA XapaKTep U He MOXET ObITb MCMOMb30BaH A1 0PULManbHO-
ro NpMMeHeHus.

Hapsagy ¢ 3Tum Heo6X04MMO OTMETUTb, YTO HEKOTOPbIMM 3aKOHa-
MW NpefycMOTpeHbl 0CO6eHHOCTU ouLUManbHOro o6HapofoBaHUA
OTAeNbHbIX BUAOB HOPMATUBHO-NPAaBOBbIX aKTOB, U3[aBaeMblX CYOb-
eKTamun ny6/MYHON agMuHUCTpaummn. Tak:

* 3aKOHOM YKpauHbl «O MECTHbIX roCyAapCTBEHHbIX afAMUHM-
cTpaumax» (4. 7 1 4. 8 cT. 41) 3aKpensieHo, 4YTO aKTbl MECTHbIX rocy-

1 O¢wwHMA BlcHMK Ykpa'lwm. 1997. Ne 24. Cr. 11.
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[0apCTBEHHbIX aAMUHUCTPaLUin noanexar 06s3aTesibHOMY 06HapoLo-
BaHWIO B NMOpsjKe, yCTaHOB/IEHHOM 3aKOHOM YKpauHbl «O focTyne K
ny6/MYHOM MHDOPMaLMn». AKTbl MECTHBIX TOCYAapPCTBEHHbIX afMMu-
HUCTpaLMi, KOTOpble B COOTBETCTBUM C 3aKOHOM SIBASKOTCA peryns-
TOPHbIMKW, 06HAPOAYIOTCSA B MOPAAKE, YCTAHOBEHHOM CT. 12 3aKoHa
YKpanHbl «O6 0CHOBax rocyfapCTBeHHOW PerynsaTopHOn NOANTUKN B
cthepe X038ACTBEHHOW AEeATENbHOCTUY;

BHumMaHue!

PerynatopHblii akT - 3TO MPUHATLIA YNONHOMOYEHHBIM Opra-
HOM HOPMaTUBHO-NPaBOBOI aKT, KOTOPbI/A WA OTAeNbHbIE MOMO-
XXEeHUA KOTOPOro HanpasfeHbl Ha NpPaBOBOE PeryampoBaHue Xo-
3NCTBEHHbIX  OTHOWEHWIA, a TakKXe aAMWUHUCTPaATUBHbBIX
OTHOLUEHWIA MeXAy PerynsaTopHbIM OpraHoM WAW WHbIMK OpraHa-
MW TOCYapCTBEHHOW BNacTu N Cy6beKTaMu X035CTBOBAHMUS.

* corfiacHo 3aKoHy YkpauHbl «O MEeCTHOM camoyrnpas/ieHUn B
YkpanHe» (a63. 14. 11 1 4. 12 cT. 59) aKkTbl OPraHoB ¥ JO/MHKHOCTHbIX
NUL, MECTHOr0 camoynpaBieHus nojnexar 06s3aTe/ibHOMY 06Hapo-
[lOBaHUIO B COOTBETCTBUU C 3aKOHOM YKpauHbl «O poctyne K ny6-
NNYHOW MHOopMaLUKM». AKTbl OPraHoB Y LO/HKHOCTHbLIX UL, MECTHO-
ro caMoynpaB/fieHUs, KOTOPble MO 3aKOHY ABNAKOTCA PEryNATOPHbIMM
aktamu, ob6HapofylTCca B MOpsaake, NpeaycMOTPeHHOM 3aKOHOM
YKpanHbl «O6 0CHOBaX rocyaapCTBEHHOW PerynsaTOpHOA NONNTUKK B
chepe X039NCTBEHHOW AEATENbHOCTUY;

* 3akoHOM YkKpauHbl «O CoBeTe MUHUCTPOB ABTOHOMHOW Pe-
cny6amkn Kpbim» (4. 12 cT. 52) ycTaHOBNEHO, YTO akTbl CoBeTa Mu-
HUCTPOB ABTOHOMHOI Pecny6nukn Kpbim nognexar 06s3aTeflbHOMY
06HapoA0BaHNIO B COOTBETCTBMM C TPebOBaHMAMMN 3aKOHa Y KpauHbl
«O pgoctyne K ny6anyHON nH(opmauumn», B NopsaaKe, yCTaHOB/IEHHOM
CoBeTOM MUHUCTPOB ABTOHOMHOI Pecny6nmku Kpbim.

B cBOK o4yepeflb, YNOMUHaEMbI Bbille 3aKOH YKpanHbl «O f0-
cTyne K ny6anyHon nHgpopmayum»1(ct. 15) npeannucbIBaeT, 4YTo Cyob-

1 Bbtomocn BepxosHo! Paan Ykpa'wm. 2011. Ne 32. Cr. 314.
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eKTbl NY6/IMYHON agMUHUCTPpaLMK 0653aHbl He Mo3gHee NATU pabo-
YMX AHEN CO AHS YTBEPXAEHWS HOPMATMBHO-NPaBOBOro akra o6Ha-
POOBaTb €ro Ha CBOeM oML ManbHOM Beb-caliTe.

Kpome Toro, B cT. 12 3akoHa YkpauHbl «O6 OcCHOBax rocygap-
CTBEHHOWN PperynaTopHoi noAUTUKKM B cdepe XO03AACTBEHHO
AeATeNbHOCTM»13aKpeneHo, YTo perynaTopHble HOpMaTUBHO-NPaBo-
Bble aKTbl:

* NpuHATbIe COBETOM MWHWUCTPOB ABTOHOMHOIN Pecnyb6nunku
KpbIM, MeCTHbIMW OpraHamn WCMONHWUTENbHON BNacTn, TeppuTopu-
aNlbHbIMM OpraHamu LeHTpabHbIX OPraHoB UCMOMHUTENLHOWN BNacTy,
a TaKXXe UX AO/MHKHOCTHbIMU Nnuamu, ouunanbHo 06HapogytoTca B
neyaTHbIX CpeAcTBax MaccoBOW MH(poOpMauumn, onpeseneHHbiXx Kabu-
HeTOM MUWHWUCTPOB YKpauHbl, He MO34Hee 4YeM B LeCATULAHEBHbIN
CTPOK Moc/fie UX rocyfapCTBeHHOW perncrpayuv Uan NpPUHATUS U
noAnucaHuns B ciyyae, eciv perynsiTopHble akTbl HE NOANEXaT rocy-
[apCTBEHHON perucrpaunu;

* TMPUHATbIE OpraHaMyn 1 LOMXXHOCTHbIMMW MLAMWU MECTHOIO ca-
MOynpaBfieHns, opuumanbHO 06HapoAYTCS B NeyaTHbIX CpefcTBax
MaccoBOM WMH(opMaunmM COOTBETCTBYHOLLMNX paj, a B cay4vyae UX OT-
CYTCTBUSA - B MECTHbIX NMeyaTHbIX CPeACTBaxX MaccoBOM MH(popMaLun,
onpeaeneHHbIX 3TUMKN OpraHaMm 1 JO/MKHOCTHLIMWU ULaMu, He No3a-
Hee YeM B JeCATUAHEBHbI CPOK MOC/e UX MPUHATUA U NOANUCAHUS.

65. UTo NnoHUMaeTcs noj KaTeropuei
«aJMVHUCTPATUBHbI aKT»?

ALMVHUCTPATUBHBbIV aKT NpeLCcTaBnseT co60i OCHOBHOW UHCTPY-
MEHT [esTeNbHOCTM CY6BEKTOB My6MMYHON agMUHMCTpauuu. 3ITO
CBAI3aHO C Te€M, YTO afiMUHUCTPaATNBHbIE NPaBOOTHOLUEHNSA BO3HMKa-
0T, U3MEHSOTCA M MPeKpallaloTca NPeMMyLLeCTBEHHO MMEHHO Ha
OCHOBaHWW aAMWUHUCTPATUBHOIO akta. MHbIMU cnoBamu, afMWHK-
CTPaTUBHbIV aKT ABNAETCA OLHUM U3 BUAOB HOPULNYECKOrO (haKTa.

1 Buiomocn BepxoBHo! Pagn Ykpa'lwum. 2004. Ne 9. Cr. 79.
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Kpome TOro, agMUHUCTPATUBHbIV aKT CYUMTaeTCA KaTeropuein o6-
Lero nopsfaka, 06beAnHAOLLEA pa3InyHbIe N Pa3HOMIaHOBbIE peLue-
HUS CyObEKTOB MYy6ANYHOM aAMUHUCTPALLIUK, HanpaBieHHbIe Ha pery-
NIMpPOBaHNe OTAeNIbHOro C/yyas B C(hepe ny6/MYHOro ynpas/ieHuns.

Mpumep

AJQMUHNUCTPATUBHLIM aKTOM ABMAETCA: pPelleHne o Bbljaye nu-
LEH3MN CYyOBbEKTY XO3AWCTBEHHOW LeSATeNbHOCTU; pelleHne 06 oT-
Kase B permcrpauumn cybbekTa X03aiCTBEHHOW feATeNbHOCTH; pas-
peLleHne Ha Ha4yano NpoBeAeHNs CTPOUTENbHBIX paboT; peLleHne 0
NpuBAEYEHNN NNLa K aagMUHUCTPATUBHON OTBETCTBEHHOCTMW; Ha-
NOT0OBOE YBeJOM/IEHNe-PELLIEHNE; pelleHne KOHTPONMPYIOLWero op-
raHa 0 HanOXeHUW AeHeXHoro obsa3aTenscTBa; NpuMkas 06 yBosb-
HEHWU rocyAapCTBEHHOIO CYXKALLEro; peLleHne 0 NPUHYANTETbHOM
OTUYXKAEHUW UM U3BATUM UMYLLECTBA U TOMY NOZ0GHOe.

AOMUHUCTPATUBHbIA aKT MMeeT PerynsiTUBHbIA XapakTep, Ko-
TOpbIA, B OT/IMUME OT PEryNATMBHOIO XapakKTepa HOPMaTUBHO-NpPaBo-
BOr0 aKTa, BCerga OrpaHMuMBaeTCs KOHKPeTHbIM cry4yaem. Peryns-
TUBHOE CBOWCTBO afjMMHMCTPATMBHOIO aKTa ONpeaensercs TeM, 4To
OH NPWHMMAETCA B OLHOCTOPOHHEM NOpsiAKe CyO6bLEKTOM My6ANYHOMN
aAMVHUCTPaUMK C LEeNbH ynopsaouMBaHus COOTBETCTBYHOLWMNX (KOH-
KPETHbIX) NMPaBOOTHOLIEHWNIA. [pn 3TOM 0C060€e BHUMaHWE HY>KHO 06-
paTUTb Ha TOT (PaKT, YTO UMEHHO PerynsaTUBHOE CBOWCTBO MO3BONAET
OT/MYaTb afMUHUCTPATUBHLIM aKT OT MHbIX BUAO0B PeLleHNid (JOKy-
MEHTOB) CYOBEKTOB NYO6/ANUYHON afMUHMCTpaLUN, KOTOpble, COOTBET-
CTBEHHO, aAMUHUCTPATUBHLIMW aKTaMmn He ABMSOTCS.

Tak, K Yneny agMMUHUCTPATUBHbIX aKTOB He MOryT ObITb OT-
HeCeHbl;

. aKTbl-[elicTBMA CyOBLEKTOB NY6ANYHOM aAMUHMCTPaUMN (OCTE
HOBKa TPaHCMOPTHOro CpeacTBa, yoopKa f0por 06LLero noib30BaHus,
NHOPMALMOHHOE COO06LIEHNE JOMKHOCTHOrO nuua u 1. A.). Mosc-
HUM. OHU He BNeKyT 3a CO60l puanYeCcKUX NocneacTauii, NOCKOb-

Ky HanpaBfeHbl Ha AOCTUXKEHWE NULb (PaKTUYECKOro pesynbTrara,
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KpoMe cny4yaeB, KOrfja akT-feilcTBMe 3aTparvBaeT HenocpefCcTBEHHO
npaBa M 3aKOHHbIE MHTEPECHI Lia UK CYLLeCTBEHHO UX OrpaHnUymn-
BaeT (4MTeNbHaA 0OCTaHOBKa TPAHCMOPTHOIO CPeACcTBa, MHopMaLm-
OHHOe coobuieHVe AO0/MKHOCTHOIO Nuua, KOTOPOe CO034ano KOHKY-
PEHTHble NpeuMMyLecTBa ANs OTAeNbHbIX CYObLEKTOB X03AMACTBOBA-
HUA);

e BHYTpPEHHee peLleHne (CNy>XebHOe pacrnopsKeHue) cybbekTa
ny6/MYHOM afMUHUCTPaLnUN, T. €. TaKoe, KOTOPOE M3[aHO C Lesblo
perynupoBaHua OpraHu3aLMOHHbLIX BOMPOCOB, HE 3aTparvBaroLmx
4acTHbIX Ny, (peopraHnsaumns CTPYKTYpbl MECTHOM FOCYy4apCTBEHHON
aAMUHUCTpaLKUK, nepepacnpesfenieHne NOAHOMOUYNIA MeXAY rocypnap-
CTBEHHbIMMN CAYXaWWUMN U T. N.);

e pelleHue UM apyroe aericTeme cybbekTa Ny6/1MYHON aAMUHN-
cTpayuu B 061acTy YacTHOro npasa (4OroBop 0 NpMobpeTeHUn ToBa-
POB WK YCNYT, AOFOBOP apeHAbl KOMMYHa/IbHOr0 UMYLLECTBA);

* MNPOMEXYTOYHOE pelleHne cybbeKkTa Ny6AnYHON agMUHUCTPa-
umm (Hanpmmep, pelleHne o HeEO6XOANMMOCTM NpeaoCcTaBleHNs YacT-
HbIM IULLOM JOMNOJIHATENIbHLIX LJOKYMEHTOB, HEOOX0AMMbIX A/15 NONy-
YeHWs paspelleHns Ha pa3paboTKy npoekTa OTBOAA 3eMEbHOro
yyacTKa, aKT NpoBepKW, MPOTOKON 06 aiMUHUCTPATUBHOM MNpaBOHa-
pyLleHUn), Kpome ClyyaeB, KOrga Takoe pelleHue camo no cebe 3a-
TparnBaeT npaBa W 3aKOHHble MHTEpPechl inla UM CyLeCTBEHHO MX
OrpaHn4nBaeT;

* MOAUTUYECKME peLleHns napnameHTa, genytaros, MNpe3ngeHTa
YKpaunHbl, KabuHeta MUHUCTPOB YKpanHbl, MUHUCTPOB (NOAMTUYEC-
Kue 3aiBNeHuns, geknapaunn, obpaweHns K Hapogy v T. n.);

* o(mymanbHble LOKYMEHTbI, YAOCTOBEPAIOLLME ONpeaesieHHble
(hakTbl (HanpumMep, ANNIOM, CNpaBKa, TPYA0Bas KHUXKKA), TaK KakK OHU
camu no cebe He MPMBOAAT K IOPUANYECKUM NOCNEACTBUAM;

* peleHns cyda, YrosoBHO-NpoLeccyanbHble peLleHuns, a Takxke
peweHmns, NpuHATLIE CYA0M NO Aeny 06 afMUHUCTPATUBHOM MNpaBOHa-
PYLUEHUN;

* OpPUANYECKM 3HAYMMOE BOJIEU3bABNEHUE CyObeKTa My6amy-
HOM agMUHUCTpaLMK, He UMEtoLLee perynmpytolero xapakrepa. Ha-
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npuMep, yCTaHOBNEHME CPOKa A/15 NpefocTaBieHns LOKYMEHTOB, OT-
CpoudKa ynnatbl Wwrpaga'.

WNTak, nog agMUHUCTPATUBHbIM aKTOM ClefyeT NOHMMaTb Ni0-
60e peweHne cyobekTa Ny6AMYHO aAMUHUCTPaALUKN, MPUHATOE C
LlefIbl0 YPerynupoBaHus OTAeNbHOro (KOHKPeTHOro) ciyyas B ciepe
ny6/1MYHOT0 yNpaBneHuns, BNeKyLlee 3a Co60i puanyeckme nocnes-
CTBUA BHELLHEro xapakTepa.

66. KakoBbl OTIMUNTE/IbHBIE NPU3HAKU
alMUHUCTPATUBHOIO akrta?

AIOMWUHUCTPATUBHbINA akT NpeacTaBnseT coboi oduLmanbHoe pe-
LUEHWE, MPUHATOE OT MMEHUN CyObeKTa My6ANYHOW agMUHUCTPALMA U
OCHOBaHHOe Ha HOpMax agMWHUCTPaATUBHOIO npasa. B cBA3M C
3TUM WHbIe peLleHns cy6beKTOB Ny6/IMYHON afMUHUCTPALUK, B OCHO-
Be KOTOPbIX NIEXKAT HOPMbl He aAMUHUCTPATUBHOIO, &, CKaXKEM, Ipax-
JlaHCKOro npasa (HanpuMep, AOroBop 0 MOKYMNKe mebenu ans obecne-
YyeHUa (PYHKLMOHMPOBAHUS OpraHa B/liacTu), He MOTYT MpPU3HaBaTbCs
aAMUHNCTPATUBHbIMM aKkTaMun. OTBETUTbL Ha BONPOC, Ha HOpMax af-
MUHUCTPATMBHOIO UM YaCTHOrO NpaBa OCHOBAHO TO UM UHOE pelLue-
HWe cybbekTa Ny6AMYHON afMUHUCTPaLUK, MOMOTyT TeOpUnN pasrpa-
HUYeHUs Ny6/MYHOr0 M YacTHOro npaea (CM. AeTanbHO OTBET Ha BO-
npocskl Ne 13-16).

Kak y>xe 0TMe4anocb, agMUHUCTPATUBHbIN aKT HanpaB/eH Ha pe-
rynvpoBaHue OTAe/IbHOro, KOHKPETHOTO C/y4as, TO eCTb OH KOHKpEeT-
HO-UHANBUAYaNbHbLIN2 3TUM OH OT/IMYAETCA OT HOPMATUBHO-NPaBO-
BOro akTa, npegHasHayeHWe KOTOPOro - YperynupoBaTb HeorpaHu-

1 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2009.
S. 193, 194.; KpucTtuHe Kope-fepkoHe. MNMpu3Hakn agMUHUCTPATUBHOIO akTa: B NOHUMaHNN
ALMWHUCTPATUBHO-NPOLECCYaNbHOr0 3aKoHa JlaTBUM U MpakTUKW cyfoB // ExerofHuk
ny6nauyHoro npaea 2016: AgMUHUCTPATUBHbLIA akT. MockBa: WH(oTponnk Meana, 2015.
C. 49.

2 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2009.
S. 190.
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YUEHHOE KO/INYeCTBO C/lyyaeB M KOTOPbIA, B CBA3M C 3TUM, KacaeTcs
HeorpaHNMYeHHOro Ko/IM4yecTBa YenoBek.

KOHKpPETHO-UHANBUAYANbHBIA XapakTep aAMWUHUCTPATUBHOIO
aKTa He 03HayaeT, YTO TaKOM aKT KacaeTCA WCKNUYUTE/IbHO OAHOro
yenoBeka. OH TakXXe MOXeT onpefensaTb npasa U 0683aHHOCTY Tpyn-
Mbl L, O4HAKO Heo6XoAMMO, YTOObI 3Ta rpynna c BbICOKOW Aonei
BEPOATHOCTM Morna 6biTb MHAMBUAYaNn3npoBaHa (onpegeneHa) Ha
MOMEHT M3[aHuna Takoro aktal

Mpumep

PeweHne JOMKHOCTHOIO nnua NOANLUN NPUHYLUTENbHO npe-
KpaTuTb cobpaHue, KOTOpOe YTpaTuno MUPHbLIA xapakTep. Kpyr
NOTeHLMaNbHbIX afpecaToB TaKoro akTa OMpefenseTcs y4acTHuU-
Kamu cobpaHus, KOTOpoe MPOBOAUTCS B KOHKPETHOM MECTE.

BmecTe ¢ 3TumM cnefyeT MOMHUTb M 0 TOM, YTO agMUHUCTPATUB-
HbIli aKT MOXET BblTb U KOHKPETHO-abCTPaKTHbIM.

Mpumep

COTpygHMK MOANUMM 3anpeliaeT ABVMXKEHME TPaHCMOPTHbIX
CPeLCTB Ha OTAENbHOM y4acTKe aBTOMOGUILHON goporu, KoTopas
HaxoAWTCS B aBapWiHOM COCTOSIHMM M3-3a 00pa3oBaBLUErocs
nposana.

B npuBefeHHOM Npumepe perynvpoBaHue sBNseTcs abcTpakT-
HbIM (MOCKO/IbKY B MOMEHT (hOPMY/IMPOBaHUSA 3anpeTa HEBO3MOXHO
onpesfennTb KpPyr MOTEHLUMaNbHbIX UL, KOTOPbIX OH ByfeT KacaTbcs)
1 OQHOBPEMEHHO KOHKPETHbIM (TaK Kak OrpaHU4YeHne Kacaetcs YeT-
KO ONpe/ieNeHHOro yyacTka Oporu), 4To 1 No3Bo/sSieT pacCMaTpuBaTh
3anpeT B Ka4yecTBe aAMUHUCTPATUBHOIO akTa. Takum o6pa3om, OT/u-
YMTENbHOW YepToil afMUHUCTPATUBHOIO aKTa SBNSIETCA He KOHKpeT-

1 KpuctuHe Kope-lepkoHe. Mpu3Haky afMUHUCTPATUBHOIO akTa: B MOHUMaHUN
ALMUHUCTPATUBHO-NpOLIeCCYanbHOro 3akoHa flaTBum W nNpakTuku cypos // ExerofHuk
ny6aunyHoro npaea 2016: AAMUHUCTPATUBHbLIA akT. MockBa: WHdoTponuk Meana, 2015.

C. 49.
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HOCTb CyObEeKTa, Ha KOTOPOro Hanpas/ieHO ero AencTene, a KOHKpeT-
HOCTb MpegMeTa peryimposaHusal

Kpome Toro, SiIBNSeTCA BaXKHbIM M TOT (PaKT, YTO aAMUHUCTPaTUB-
HbI aKT MMeeT BCerja BHELUHIO HanpaB/eHHOCTb, T. €. KacaeTcs
NNL, OPraHn3aLoOHHO He CBA3aHHbIX C CYObEeKTOM Ny6UYHON agMu-
HUCTpauuu, ero m3gaswimMMm. AJpecaToM [aHHOro BMAa akTa Bcerja
SBNAETCA YacTHOe NnLO. Te Xe pelleHns cyobekTa ny6amyHom agMum-
HUCTpaLuKM, KOTOpble KacaltTCs ero C/AyXawiux wuam opraHusauum
(hYHKLMOHMPOBaHUA cy6bekTa NyOANYHOM agMUHUCTPaL KN, aAMUHA-
CTPaTUBHbLIMWN aKTaMu He ABAAIOTCS, & CYUTAOTCA C/YyXKeOHbIMKU pac-
NOPSXKEHNAMMU, KOTOPbIe NpefHa3HaYeHbl He KOHKPETHOMN NYHOCTM,
a n3garTca ¢ Lenbio obecneynTs PYHKUMOHUPOBaHME cybbekTa nyo6-
NIMYHOWN aAMUHUCTPALUN UAN UCNOSTHEHUSA AONXHOCTHbIX 06513aHHO-
CTeil ero cotTpyaHukamu. ocpeAcTBOM CMYXEOHbIX PacrnopsHKeHUi
MOXeT OCYLLeCTBATbCA 0OMeH MHpOopMauned mMexnay cybbekTamu
ny6/MYHOM afgMUHUCTPaL UK, a TaKXe PYKOBOACTBO VMU CO CTOPOHbI
TeX OpraHoB WAN LO/MKHOCTHbIX /UL, KOTOPble 3aHUMalT 60/1ee Bbl-
COKOE Mepapxuyeckoe nosoxeHue.

BHuMaHMe!

B TO >X€ BpPeMSA BaXHO YyKa3aTb, YTO B MOPALKE WCK/HOYEHUA
BHYTPEHHMEe OpraHn3aunoHHbIe aKTbl MOTYT UMETb BHeELIHMWE Mo-
cneacTens. AGMUHUCTPATUBHLIMU aKTamMy CHUTAKOTCA Takue op-
raHM3auMoHHbIe aKTbl, KOTOPbIE NWAKT YaCTHbIX N1L, BO3MOX-
HOCTHU Nnosb30BaTbCs  TaK  Ha3blBaeMbIMU ny6anYHbIMK
yupexaeHnsamu (HanpuMep, 3akpbiTUe LIKOMA, [AETCKUX CafoB,
Knagbuu, n T. n.). 9TW OpraHn3aLMOHHbIE PELIEHNS HANPSAMYIO
B/USAKOT HA OCHOBHble MpaBa WMHAMBMAA, NMO3ITOMY MOXHO FOBO-
pPUTb O BHELUHEM WX BAVUAHWU, T. €. MPU3HaBaTb UX aAMUHUCTpa-
TUBHbLIMU aKTaMn2

1 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Miinchen, 2009.
S. 195.

2 Kpuctune Kope-fepkoHe. Tpu3Haku afMUHWUCTPATUBHOIO akta: B MOHWMaHWUK
ALMUHUCTPATWBHO-NPOLIECCYaNnbHO0 3aKoHa J1aTBuM W NPakTUKK Cyf0B // ExkerofHuK ny6an4Horo
npasa 2016: AgMUHUCTPATUBHbLIN akT. MockBa: MHgoTponuk Megua, 2015. C. 53.
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B Tex cnyyvasx, Korga COTPYAHUK yKazaHHble pacnopskeHus (06
OTCTPaHeHWW OT JO/IKHOCTU Ha BPEMSI PaCCMOTPEHMUS AnUCLMNANHAP-
HOro filena UK pacnopsXkeHns o6 0T3blBe M3 OTMYCKA U T. MN.) cunTaeT
He3aKOHHbIM, OH BNpPaBe OCMOPUTb WX BbILECTOALWEMY JOMKHOCTHO-
My MLy, HO He MMeeT npaBa 06)kafioBaTb MX B aAMUHUCTPATUBHbI

cyal

BHumaHwme!

OTHOCUTENBHO CNY>EOHbIX pPacnopsi>XXeHnin gob6asum, 4TO MO-
ryT 6biTb, OAHAKO, U UCK/OYeHNSA. B 3TOM nnaHe None3HbIM U UH-
TepecHbIM ABMAETCA OMbIT eBPONENCKUX CTpaH, Hanpumep, JlaT-
BUN. Tak, AAMWHWNCTPATMBHO-MpPOLECCYanbHblli Kogekc JlaTBuu
npegycMaTpuBaeT UCKIIOYEHUSA, B YACTHOCTU, B OTHOLIEHWMW NN,
0C0060 NOAUYMHEHHbBIX YUPEXAEHUNIO, KOTOpble 60/blue YeM Lpyrue
nvua JoMKHbI NOAYMHATLCA NpaBuiaM BHYTPEHHEro pacnopsajka
N yKasaHuAM. BepxoBHblii Cya JSlaTBMKM npu3Han anuamu, ocobo
MOAUYUHEHHBIMUN YUYPEXAEHUI0: YMHOBHUKOB, BOEHHOCMYXXALLKX,
CyAel, WKOMbHWKOB U CTYAEHTOB, M0Jib30BaTenei 061 eCTBEHHbIX
yupexgaeHuii (Hanpumep, My3eeB, 6ubnnoTek, 6acceiiHoB 1 T. N.),
nny, nepefaHHbIX Ha MNPUHYLWUTENbHOE fleYeHre WU OCYXKAeH-
HbiIX. B AAMMWHUCTpaTUBHO-NpoLeccyasbHOM 3akKoHe JlatBuu B
OTHOLUEHUWN BbIWEYNOMAHYTOW FPynmnbl UL, yKa3aHo, 4To agMu-
HUCTPaTUBHbIA aKT - 370 TakXe pelleHne 06 yCTaHOBAEHWUW, W3-
MeHeHUW, NpekpaLLeHy NpaBoBOro cTaTyca fO/MKHOCTHOIO Nuua
nnyM 0co60 NOLUMHEHHOTO YUPEXAEHWUIO MLa, AUCLUNINHAPHOTO
HaKasaHWs Takoro fiMua, a TakXXe Apyroe pelleHue, ecnm oHo Cy-
WEeCTBEHHO OrpaHMYMBaeT NnpasBa 4YeNoBeKa, JO/MKHOCTHOIO WU
0Cc000 MOAYNHEHHOTO YUpeXAeHuto nua. Takue pelleHns cumTa-
I0TCA aMMUHUCTPATUBHBIMU aKTaMu, TaK Kak 6ofiee Cepbe3Ho 3a-
TparusaroT NpaBa W NpPaBoBble NHTEPECHl COOTBETCTBYIOLLUX NNLL.
370 03HAYaeT, YTO JaHHbIe pelleHns BAUAIOT Ha COOTBETCTBYIO-
LLiee IMLO He TOMIbKO KaK Ha COTPYAHWUKA YUpeXAeHus nnv ocobo
NMOAYMHEHHOIO YUpexAeHUo nuua, WaM Kak Ha JIMYHOCTb, HO U1
MMEIOT BHelLHee BO3aencTame2

1 KpuctuHe Kope-TepkoHe. TpusHaky afMUHUCTPATUBHOIO akta: B MOHWUMaHUK
ALMNHNCTPATUBHO-NPOLLECCYanbHOr0 3aKoHa JSTaTBUW N NPaKTUKKM CyaoB // ExXXerofgHuK ny6nnyHoro
npasa 2016: AgMUHUCTPATUBHbLIN akT. MockBa: MHtoTponuk Megua, 2015. C. 50.

2 Tam xe. C. 51.
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AAMVHUCTPATUBHBIA aKT MOXET OblTb U3LaH WCKAUUTENLHO
CY6bEKTOM NY6/UYHON aAMUHUCTPaL UM B OAHOCTOPOHHEM MOPSIAKE,
4TO AenaeTt ero 06s3aTesibHbIM AN BbINOIHEHUS OMpPEeAEeNeHHbIM
NMLOM UAWN MHAMBUAYANbHO ONPeAeneHHoN rpynmnoit nuy.

TakuMm 06pa3oM, aiMUHUCTPATUBHbLIA aKT XapakTepusyeTcs Ha-
nmynem (OAHOBPEMEHHO) CleyoLWmMX NPU3HaKoB:

e u3gaetca (MpUHUMaETCs) Cy6beKTOM Ny6ANYHOK agMUHUCTPa-
umn;

e HanpaBfieH Ha NpuMeHeHue (peanusaunto) Hopmbl (HOPM)
aAMUHUCTPATUBHOIO MpaBa,;

* VMeeT BHeLIHee BO3/eiCTBuUE;

* perynupyet KOHKPETHbIV Ciyyvail (CuTyaymio);

* €ro ajipecatom fBMAeTCA MHAUBUAYASIbHO onpefenéHHOoe N1L0
NN YETKO UAEHTUDULUUPYEMbBIA KPYT Nnu,;

* BbI3blBAET OPUAMNYECKME MOCNEeACTBUS B BUAE YCTAHOB/IEHUS
npae n/unu 06583aHHOCTEN ANa CBOEro ajpecara.

67. Kak oT/IM4nTb NOIMTUYECKOE peLLIeHne
OT aAMUHUCTPATUBHOIO aKkTa?

Mpo6nema pasrpaHUYeHns NOMIUTUYECKOTO PeLleHns 1 agMUuHU-
CTPaTMBHOIO aKTa BO3HMKAaeT He YacTo, TaK KaK KacaeTcs orpaHu4eH-
HOro Kpyra cy6bekToB ny6nuvyHOM agMuHuCTpauun - lpe3ngeHTa
YkpavHbl, KabnHeta MUHUCTPOB YKpanHbl 1 MUHUCTPOB. 3TO CBA3a-
HO, B YaCTHOCTHU, C TeM, YTO OHU ABNAKOTCA OAHOBPEMEHHO CyObeKTa-
MW U NONUTUYECKOWN AeATeNIbHOCTU, U NY6MNYHON afMUHUCTPaLuUN.
CnepoBatenibHO, OHU MOTYT NPUHMMaTbL KakK MOMIMTUYECKUNE PELLEHNS,
Tak U afMUHUCTPATUBHbIE aKTbl. HE0OX0AMMOCTb pasrpaHuyeHuns no-
NIMTNYECKOTO peLLeHns M aAMUHUCTPATUBHOIO akTa BO3HMKAeT, Kak
npaBsu/o, B CBA3N C UX 06>kanoBaHuem. MoANTUYECKOe pelleHue He
MOXeT ObITb NPeAMETOM MPOBEPKU CO CTOPOHbI aAMUHUCTPATUBHOIO
cyfa OTHOCUTE/IbHO ero 3aKOHHOCTMW, & aAMUHUCTPATUBHbINA aKT MO-
eT. Mo3aToMy Kak Ans cyfbu agMUHUCTPaTUBHOIO cyfa, Tak U Angd
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NOTEHLMaNbHOro McTya (4acTHOro nmuya) Heob6Xo4MMO YETKO MOHU-
MaTb, B KaKMX cny4vasx pewieHue lMpe3ngeHTa YkpauHbl, KabuHeta
MWHUCTPOB YKpauHbl UIU MUHUCTPA OyaeT KBanMMOULMPOBAHO Kak
NONUTUYECKOE peLleHune, a B KaKUX KaK aAMUHUCTPATUBHbINA akT.

Mprmepbl

Mpe3ngeHT YKpauHbl n3faet ykas 06 YBONbHEHUN C LO/MKHO-
CTW NpeAcefaTens paoHHOW rocyapCTBEHHON agMUHUCTPaLUN:
afMWHUCTPATUBHbIA aKT UM MOANTUYECKOE peLleHune?

Mpe3ngeHT YKpavHbl Npekpaliaet MnosHoMouusi BepxoBHoOW
Pafibl YKpanHbl: agMUHUCTPATUBHBIV aKT WM MONUTUYECKOE pe-
WweHmne?

Mpe3ngeHT YKpavHbl B CBOEM 00palleHnn K Hapoay MHdop-
MUPYET 00 3KCTPEMMUCTCKOM XapaKTepe MOIMTUYECKOW MapTuu
«[...» N NPU3bIBaET ee 3anpeTuTb: agMUHUCTPATUBHbLIA akT Uu
NoNUTUYECKOe peLleHne?

Kak y>xe 6b1/10 0TMeUeHO Bbilwe (CM. O0TBeT Ha Bonpoc Ne 5), no-
NNTUYECKaa LeATeNbHOCTb He perynupyetcs Hopmamy agMUHUCTPa-
TUBHOro npasa. CnefoBaTtesibHO, NOJIMTUYECKOE PELLUEeHME He MOXeT
ObITb HanpaBneHoO Ha WX peanu3auuio. Takum obpa3om, NMoAnTUYeC-
KOEe peLLeHne HaxXo4MTCA 3a nNpesenamMu rnpasa BoobLLe 1 agMUHUCTPa-
TUBHOIO Nnpasa B YaCTHOCTMW.

Mcxoas M3 M3N0XKEHHOTo Bbille, MOXHO caenaTb BbIBOA, YTO MO-
NINTNYECKOE pellieHne SBNSeTCA HEKO MPOTMBOMOMIOXHOCTLIO aaMMU-
HUCTPATUBHOMY aKTy MOCKO/bKY:

e OCHOBY MONUTMYECKOrO pelleHns 3aKnafblBatoT He 3aKOHOAa-
TeflbHbl€ U MHble HOPMATMBHO-NPAaBOBbLIE aKTbl, a NONTUYECKAs BOSS,
[OBepue, NoNUTUYECKas KOHbIOHKTYpa 1 MonuTUYeckas KynbTypa;

* ajpecaToM MOJIMTUYECKOr0 pPeLleHns ABNSOTCA Cy6beKTbl Mo-
NINTUYECKOI AesTeNbHOCTM - MONMUTUKK, MONMUTUYECKME NapTuK, No-
NNTUYECKNE OpraHbl;

e OHO He BbI3blBa€T HEMOCPEACTBEHHbIX NPABOBbIX NOCNeACTBUIA
AN YaCTHbIX NN,
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* peakuueil Ha HeraTMBHOe (HeBepHOe, OWMOOYHOe, Heleneco-
06pa3HOe) NONUTMYECKOE peLleHMe MOXET ObiTb TONbKO NOMWUTMYe-
CKasi OTBETCTBEHHOCTb;

*  MOMWNTMYECKOE PELIeHMEe He MOXeT OblTb NMpPegMETOM Hemno-
CPeACTBEHHOrO0 WCMOMHEHUS CO CTOPOHbI CYObEKTOB My6AMYHOIN
aAMUHUCTpauun. Ans ero peanusayuym HeobXxoauMo NpUHATUE (M3-
AaHne) AONONHUTENLHOMO OPMANYECKOTO aKTa.

68. Kakve Bnabl aMUHUCTPATUBHbLIX aKTOB
CYLLEeCTBYOT?

Mof KaTeroputo «afMUHUCTPATUBHbLIA akT» MojnajarT pasfiny-
Hble MO Ha3BaHWIO M NO OCOBEHHOCTAM KOPUANYECKOrO BO3LENCTBUSA
Ha YacTHbIX ML, peleHns cy6beKToB Ny6AnYHOR agMUHUCTpaumn. B
CBA3N C 3TUM aKTyanusupyeTcs BOMPOC AeneHns Ux Ha Bugbl. CTouTt
COrNlacuTLCA C MHEHUEM HeMeLKUX MpaBoBefOB O TOM, YTO Knaccugu-
Kauus agMUHUCTPaTUBHbIX aKTOB A0/HKHA OPUEHTUPOBATLCA NpPexae
BCEro Ha NOTPeGHOCTU afAMUHMUCTPATUBHOIO CyAonpousBoicTea. B
CBSA3N C 3TUM LenecoobpasHo BblAeNATb crefytowme Buabl agMUHN-
CTPaTMBHbLIX aKTOB'.

B 3aBUCMMOCTM OT cofep>XaHua pacnopsiXkKeHus, 3auKcmpo-
BAHHOM0 B afMWHWUCTPaATUBHOM akTe, UX MOXHO [lofennTb Ha: npu-
KasHble, NpaBoycTaHaB/MBalOLIMEe U NOATBEPXAatOLLMe.

MpuKasHble agMUHUCTPATUBHbIE aKTbl COAEPXaT NpuKas uam
3anpeT, OHW NMpPeAnUCbIBAIOT ONpefeneHHbI BUA NOBEAEHNUA UK 061-
3bIBAOT BO3AEPXKMUBATLCS OT ONPeAeNeHHbIX AeACTBUIA (peLLeHnit).

Mpumep

PacnopskeHne 0 MNPUOCTAHOBEHUN (YHKLUOHUPOBAHUA
NPeanpuATUS; pacnopsXXeHne 0 NpekpaweHumn cobpaHns; peLe-
HUWe 0 3anpeTe Bbe3ja B YKpauHy MHOCTpaHua.

1 Mavrer H. A”eteTeBY enyauw” srecbl. Yerku C.H. Beek, MiincMen, 2009.
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HpaBoyCTaHaBnMBaromme agMWHNCTPaTMBHbIE aKTbl yCTa-
HaB/IMBalOT, NSMEHAKOT UMK NPEKPaLLalT KOHKPETHbLIE MPAaBOOTHOLLE-
HUA.

Mpumep

MpegocTaBneHne rpaxpaaHCcTBa; HasHayeHue fnuMua Ha rocy-
[ApCTBEHHYIO Cnyxby; npefoctaBneHne nuuy npasa ynpaensiTb
TPaHCMOPTHLIM CPeACTBOM.

MoaTBepxXaaroLW e agMUHUCTPATUBHbIE aKTbl NOATBEPXAAIOT
HanMuune y nnua onpeAeneHHOro npaea Uan onpeAeneHHOro BaXHOro,
C TOYKM 3peHUs npaea, CBOWCTBA. Takue akTbl NOATBEPXKAAOT TO, UTO
yXXe (haKTUYecKmn CyLlecTByeT, NpuaaBas 3TOMY SIBIEHUIO HOpUANYec-
Kyto 0643aTe/IbHOCTb. ATOT BUA aAMUHMCTPATUBHOIO aKTa He Hanpas-
NeH Ha U3MeHeHWe NPaBOBOr0 MOMIOXKEHWS, B OT/MUME OT NpaBoycCTa-
HaB/MBAMOLLETO.

Mpumep

MoaTBepxaeHMe rpaxkfaHcTBa pebeHka; NoATBEPXKAEHMe CTa-
Tyca nuua, MocTpagasliero BcreacTeue YepHoObINbCKOA KaTa-
CTPO(bl; NOATBEPXAEHME MpaBa rpaxjaHuHa Ha nonyyeHve cy6-
CMANM Ha OnaaTy KOMMYHa/bHbIX YCAYT.

CrnefylowWmnmM KpuTeprem Knaccuukaumum agMmMHUCTPATUBHbBIX
aKTOB Ha BMAbl MOXHO CUMTaTb OCOBEHHOCTU WX HPUANYECKOrO
BO34ENCTBMA Ha YaCTHbIX Y. B gaHHOM cny4yae y4yeHble Bblgens-
0T obpemMeHAlOWMe M 6naronpuATCTByOLIME aAMUHUCTPATUBHbIE
aKTbl. MpakTUYecKoe 3Ha4YeHNe TaKoro AefleHns akToB 3aKN4aeTcs B
TOM, YTO AN HUX CYLLECTBYIOT pas/IMYHble: NpaBOBOe peryampo.a-
HVe, NpoLeaypbl NPUHATUA, NpoLeaypbl OTMEHbI (M 3TO rNaBHOE), Ha-
npaBfieHHble HA MakKCUMa/lbHY 3aluTy npas, cBOGOL U MHTEPecoB
4aCTHbIX /UL, KOTOPbIX TaKne akTbl KacalTcsal

1 Huber Peter-Michael. Allgemeines Verwaltungsrecht. Heidelberg: Decker &
Muller, 1992. S. 136.
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Ob6peMeHsAOLIME aAMUHUCTPATUBHbIE aKTbl OFrpaHWYMBAOT
npaea, CBO6OAbI N 3aKOHHbIE MHTEPEChl YacTHbIX /WL, BO3/aralT Ha
HWUX [LOMONHUTENbHbIE 06PEMEHEHNS UM OTPaHUYEHUs, 0TKa3blBaloT
B NpeAoCTaB/EHNM MpaB.

Mpumep

Bce 3anpeTbl, npukasbl Cyo6bekTa Ny6/MYHON agMUHMCTpa-
UMW, YBOMbHEHWE TOCYAapCTBEHHOIO CAYXallero € AO/MKHOCTH;
peweHne 06 0Tkase B Bbl4auyn NULEH3NN.

AOMUHUCTPATUBHbI aKT MOXET OJJHOBPEMEHHO ObITh 1 06peme-
HAKLWNUM, N 61aronpuATCTBYOWMM ANs Nuua, TO eCTb CoAepXaTb
OrpaHMYeHns U NpefoCTaBNATL ONpefeneHHble 6nara.

Mpumep

Nnuo nogano 3asBneHWe Ha nonyyeHue cybecuaum B pasmepe
300 rpuBeH Ans onnatbl KOMMYHaNbHbIX YCNYr, 04HaKO eMy 6blfa
npefocTasfieHa cyocuansa (pewweHve o npefocTaBneHnmn cybeugum
ABnfeTcA cnocobeTyoWw M) B pasmepe 200 rpuseH (pasmep cyb6-
cnaun B pasmepe 200 rpuBeH ABNSETCA 06PEMEHSAOLLUM).

OTaenbHo cnefyet 06paTUTb BHUMaHMe M Ha afMWHUCTPATUB-
Hble aKTbl, AeICTBME KOTOPbIX PacrnpocTpaHseTcss Ha TPETbUX
nvy,. Takue akTbl 3aTparnBatoT npaBa, cBO6OAbI MMBO 3aKOHHbIE UH-
Tepecbl He TO/IbKO HEMOCPeACTBEHHOrO agpecara, HO U TPeTbux (Mo-
CTOPOHHMX) fny,. Mo3ToMy peyb WAET, Npexae Bcero, o 61aronpusT-
CTBYIOLLEM aAMUHUCTPATUBHOM aKTe, KOTOPbI/ HeceT B cebe obpeme-
HEHWe ANs TPETbEro nuLa.

Mpumep

MpepocTaBneHune nuLy paspelleHns Ha CTPOUTeNbCTBO TOPro-
BOrO LIeHTpa, BO3BeJeHMEe KOTOPOro MOXeT OrpaHuM4nBaTh npasa
L, MPOXMBAKLWMX B COCEAHEM XXWUIOM [lOME.

BnaronpusaTcTBYOLLINE aAMUHUCTPATUBHbIE aKTbl NOATBEPX-
[alT Hanuuue npasa, NPeAOCTaBNSIOT NULY Takoe NpaBo Uan 6yayT
MMEeTb NS HEro ApPYrue NoNoXuTe/bHble Pe3ynbTaThl.
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Mpumep

PaspelleHne Ha NpMOBpPEeTEHNE OFHECTPESILHOTO OPYXWS; NpU-
Ka3 0 3a4MCNEHUN HA TOCYLAPCTBEHHYIO CNYXOy; pelleHne o npe-
LOCTaBNEHMN (PUHAHCOBOI MOMOLLM CYOBEKTY X03A/ACTBEHHOW fe-
ATENbHOCTH.

69. KaKoBbl OCHOBHbIE KPUTEPUN 3aKOHHOCTU
aiMWUHUCTPATMBHOIO akTa?

AIMUHUCTPATUBHbIV aKT ABASETCA 3aKOHHbIM MPY YCMOBUM, UTO
BO BPEMS €ro NpuHATUS Gbln CO6MIOAEHbI BCe TPe6OBaHMs, onpeje-
NEHHble B 3aKOHE WM MHOM HOPMAaTMBHO-MPaBOBOM akTe. CnefoBa-
TeNbHO, aAMWHUCTPATUBHbIV aKT CUMTAETCA HE3aKOHHbIM, eCl ero
MONOXEHNS He COrNacOBbIBAOTCS C MOMOXEHUAMU COOTBETCTBYHOLLUX
HOPMAaTMBHbIX aKTOB, Ha peann3aLuio KOTOPbIX OH Hanpas/eH.

BmecTe € 3TUM aAMUHUCTPATMBHbIA aKT MOXET 6blTb MpPU3HaH
HE3aKOHHbIM He TONbKO B CBS3W C HEBEPHbIM TONKOBAHWEM WU NpU-
MEHEHWEeM HOPM MNpaBa, HO W C HEMOJHLIM BbIICHEHWEM (M3yYeHKEM)
(haKTOB, KOTOPbIE MOMOXEHbI B €0 OCHOBY.

AOMUHUCTPATUBHbBIN aKT ABNAETCA 3aKOHHbIM, eC/u:

* B [laHHOM KOHKPETHOM C/lyyae peLleHune cybbekTa ny6/MyHom
aAMUHMCTPAL MM JO/HKHO 6bITb ODOPM/IEHO B BUAE aAMUHUCTPATMUB-
HOro aKTa;

* BO Bpems ero npuHATUSA cob/t0feHbl BCe TpeboBaHNUA OTHOCK-
Te/IbHO KOMMETEHL MK, NPOLEeAYypbl U3faHne afMUHUCTPATUBHOIO aKTa
“ ero opmbl;

* CofepxaHue agMWHUCTPATMBHOrO akKTa He MPOTUBOPEYMUT
[eiCTBYOLWMM HOPMaTUBHO-NPaBOBbIM akTaMml

MOMEHTOM OLEHKM 3aKOHHOCTW afiIMUHUCTPATUBHOIO aKTa siB-
NAeTCs BPeMs ero usgaHus. VismeHeHue B aanbHeliem 06CTOATENbCTB

1 Steffen Detterbeck. Allgemeines Venvaltungsreclit mit Verwaltungsprozessrecht.
10 Auflage. Verlag C-H- Beck Minchen, 2012. S. 185-192.
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WA HOPM NpaBa, MOJIOKEHHbIX B OCHOBY aAMWUHUCTPATUBHOIO aKTa,
He MOXET MNOB/MMATb Ha 3aKOHHOCTb WM HE3aKOHHOCTb MPUHATOrO
aAMUHUCTPATUBHOIO aKTa. ATO KacaeTcs, B MEPBY O4epefb, aKTOB,
ncyepnbiBaloLW X CBOE AeNCTBME OAHOPA30BbIM MPUMeHeHWeM (Ha-
npuMep, Bbiniara eAUHOBPEMEHHOTO NMocooums).

Ecnu peyb naet 06 agMUHUCTPATUBHOM aKTe, KOTOPbIA feACTBYeT
B TEYEHMe OrnpeseneHHOro BpemMmeHu (pelleHne o exemecsavyHON Bbl-
nnare cybcmanmn), namMmeHeHne ob6CTOATENLCTB WAM HOPM Npasa, Mo-
NOXEHHbIX B OCHOBY MPUHATUA TaKOro akrta, LO/DKHO NojjaBaTbCs
[LOMONHUTENbHOM OueHKe. T0L0OHYI0 CUTyaUMIO HYXXHO paccMartpu-
BaTb C ABYX OCHOBHbIX No3uumii. C opmMasbHON TOUKN 3pEHNSA afMu-
HUCTPaATUBHbIM aKT B MOMEHT ero usfaHus 6bin 3aKOHHbIM. YTo Kaca-
eTCcs MaTepuasibHO-NPaBOBON CTOPOHbI, TO akKT, YYMUTbIBAsA U3MEHeHue
(haKTUYeCKMX YCNOBUI UM COOTBETCTBYIOLMX HOPM MNpasa, Nnoso-
YEHHbIX B ero 0CHOBY, CTAHOBUTCA HE3aKOHHbIM. B CBA3M C 3TUM BO3-
HWKaeT BOMPOC, a JO/MKEH /N 6biTb M3HAYa/IbHO 3aKOHHbIA afMUHU-
CTPaTWBHbIVA aKT U3MEHEH WX OTMEHEH CYOBLEKTOM Ny6INYHON agMmu-
HUCTPaLUKN nocsie BO3HNKHOBEHUS Ha3BaHHbIX Bbllle 06CTOATENbCTB?

Ha gaHHbI BONpoC, yunTbiBas OTCYTCTBUE B YKpavHe AMUHUCTPa-
TUBHO-MPOLLelypHOro KoAekca, OTBeTUTb [0BO/IbHO CNOXHO. B cBA3W C
3TVM B NOLOGHBIX CUTYaLMAX He0OXOAUMO PYKOBOACTBOBATLCSA NPUHLLU-
namy agMWHUCTPATUBHOrO MNpasa, K NpuMepy, NPUHLMMNOM opuanye-
CKOI onpefeneHHOCTU, KOTOPbIA rapaHTMpyeT 4acTHbIM fMLlaM, BCTY-
narLLMM B NMPaBOOTHOLLEHUSA C NyOIMYHOM agMUHUCTpaLMeid, npeacka-
3yemMoCTb AeNCTBUIA W pelleHnin npefcTaBuTeneil Bnactu. bnarogaps
3TOMY Y YaCTHbIX AL, BO3HUKAET 1 (DOPMUPYETCH OLLYLLLEHUEe opuanye-
CKOW yBEPEHHOCTW, CBA3aHHOE, B YaCTHOCTW, C TeM, YTO Ny6nnyHasa aj-
MUHUCTpaLMA NPUAEPXKMBAETCA B3ATbIX Ha cebs 0653aTenbCTB.

Takum 06pa3om, nepBoHavasibHO 3aKOHHbIA aAMUHUCTPATUBHbII
aKT, U3[aHHbIN B MOMb3Y YAaCTHOr0O LA, He MOXET 6blTb aBTOMAaTU-
YeCKM OTMEHEH /INWb HA OCHOBaHWW M3MeHeHUs (DaKTUYeCKUX Wiun
IOPUANYECKMX OCHOBAHWI, HACTYNWBLUWX NOC/e BCTYMN/EHWUA ero B
cuny. OTmMeHa nepBoHayasbHO 3aKOHHOM0 aAMWHUCTPATUBHOIO aKTa
MMeeT MeCTO TOrja, Korja 3akoH npsMo 06s3biBaeT cybbekTa ny6amy-
HOW afiMWHMCTPALMKN K 3TOMY, WX 3TOr0 TpebyeT 3awuTta ny6nyHbIX
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NHTepecoB. B ToM Xe cnyyae, ecnv 0TMeHa afMUHUCTPATMBHOMO akTa
HaxoauTcs B cdepe YCMOTPEHMSA cybbekTa Ny6AnYHOW agMUHUCTpa-
UMK, NOCNEAHUIA AOMKEH NPUHMMAaTb BO BHUMaHWE HEOO6XOAMMOCTb
oxpaHbl (0becrnevyeHne) MHTEPECOB YacTHOro Nuua. Npu oTMeHe Tako-
ro aAMUHUCTPATMBHOIO aKTa YaCTHOE NIML0 BNpaBe 06paTUTLCA B CyA
c Tpeb6oBaHNEM O BO3MELLEHUN MPUYUHEHHBIX eMY YObITKOB.

70. Kaknm hopMasibHbIM TPEO60BaHUAM [LO/IKEH
COOTBETCTBOBAaTb aIMUHUCTPATUBHbIN aKT?

Mpu n3gaHu agMUHUCTPATUBHOIO akKTa AO0/KEeH YYMUTbIBaThbCS
paa popmasnbHbIX TPeboBaHWUIA, KacatoLLNXCs:

1) KomMneTeHUMM Ccyb6beKTa NY6/ANYHON agMUHUCTPaLUWN.
KomneTeHLMsa MOXeT OblTb CNeaytoLnx BUAOB:

[ | TeppuTopuanbHas KoMMeTeHUUs: TpebyeT

JaHWA aAMUHUCTPATUBHOMO akTa TeM Cy6beKTOM My6mny-

HOl agMUHUCTPaLuKn, cepa NONHOMOYMIA KOTOPOro pac-

npocTpaHseTcq Ha MecTo (Ceno, NOCeNoK, ropod u T. 4.)

BO3HWKHOBEHWSA, N3MEHEHUA UK MPeKpaLleHns COOTBeT-

CTBYHOLLMX MPaBOOTHOLLEHNIA;

n3-

* npegMeTHass KOMMeTEHUUS: onpefenseT, Kakue

BOMPOCHI MOXeT pewaTb TOT U MHOWK CyObekT ny6any-
HOl agMuHuMCcTpauun. OHa onpeaenseTcs B HOPMaTUBHbIX
aKTax, 3aKpennsawuwmx npaBoBOl CTaTyc Cy6bekTa ny-
6NMYHON agMUHUCTPaLNN;

Mpumep

CornacHo cT. 5 3akoHa YKpauHbl 0T 9 gekabpa 2011 r. «O
®dOoHfe rocyfapCcTBEHHOT0 UMYLLLECTBA YKpanHbi»1®oHA ocyLLecT-
BNAET NPOJaxy rocyfapCTBeHHOro MMylLlecTsa B npowecce npu-
BaTM3aumu. [pyrve opraHbl WCMOMHWTENbHON BNacTu, COOTBET-
CTBEHHO, He MOryT pellaTb 3TOT BOMPOC, MOCKO/bKY OH He
OTHOCUTCA K UX KOMNETEHUUN.

1 OdwwHMiA Bichmnk Ykpa'wm. 2012. Ne 2. Ct. 50.
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B VHCTaHLMOHHAA KOMMETEeHLNA: onpeaenseT, Ka-
KOV UMEHHO CYObeKT Ny6NNYHOW agMUHUCTPALMK, B Mpe-
Jlenax COOTBETCTBYHLIEA MePaPXNYECKON CUCTEMbI, MMe-
eT NpaBo NPMHUMAaTb pelleHne (a4MUHUCTPATUBHbIN aKT)
Mo KOHKPETHOMY BOMpPOCY;

Mpnmep

CornacHo n. 3 4. 1 cT. 288 Kogekca YKpauHbl 06 agMUHU-
CTPaTUBHbLIX MNPaBOHApYyLIEHUAX >anoba Ha MNOCTAHOBNEHME O
NPWBAEYEHNN TNLA K aMWUHNCTPATUBHON OTBETCTBEHHOCTW, Bbl-
HeCceHHOoe [AO/KHOCTHbIM JIMLOM, paccMaTpuMBaeTCA BbILIECTOSA-
WM OpraHom (4O/MKHOCTHBLIM NALLOM).

B (DYHKUMOHa/IbHasi KOMMETEHLMS: OnpeaenseT, Ka-
KOe UMEHHO [O/HKHOCTHOE /IML0 KOHKPETHOrO cy6bekTa nyo6-
NINYHOI aAMMHMCTPALMUN MOXET peLlaTb TOT WAU WHOWN BO-
npoc. OHa, KaK MpaBuno, onpeaenseTcs QYHKUMOHAIbHLIMM
06513aHHOCTAIMM, KOTOpbIE YTBEPXAAOTCS PYKOBOAUTENEM
COOTBETCTBYHOLLEr0 OpraHa ny6/IMYHON aMUHUCTPALIN.

HapyweHne cybbekTom nyo6nnyHonm agmMuHUCTpauun Tpebosa-
HUM, KacaroLMxcs KOMNETEHUMW, MOXET CTaTb MPUUYUHON NPU3HAHNA
aAMUHNCTPATUBHOIO aKTa He3aKOHHbIM. 3TO KacaeTcs, Npex.ie BCero,
c/lyyaes, Korja HapylatoTcs TpeboBaHus, 3aKpensieHHble B 3aKOHax.
TakuMm o06pa3om, HapylleHue (YHKUMOHaNbHOW KOMMeTeHLWUW He
NMPUBOAUT K aBTOMATUYECKOMY NPU3HAHUIO aAMUHUCTPATUBHOIO aKTa
He3aKOHHbIM;

2) npouefypbl U3gaHNA afjMUHUCTPATUBHOIO aKTa.

B YKpavHe no COCTOSHUIO Ha CerofHAWHWIA [eHb OTCYTCTBYET
efinHas npouegypa n3gaHusa agMUHUCTPATMBHOIO akTa, Tak Kak nap-
NaMeHT BCe elle He yTBepAun AAMUHUCTPATUBHO-MPOLEeLYPHbINA KO-
fekc. B cBA3M c 3TUM npoueaypbl U3LaHUSA TeX WU WHbIX BUAOB
aAMVHWUCTPATUBHbIX aKTOB 3aKPEN/IAKTCA HA YPOBHe CreLmanbHbIX
3aKOHOB M WMHbIX HOPMaTWBHO-MPABOBbIX aKToB. B gaHHOM cnyvae
peyb wuAet, Hanpumep, 0 3akoHe YKpauHbl «O6 obpaLlieHnax
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rpaxgaH»', 3akoHe YKpaunHbl «O perynaMpoBaHuUnM rpagocTponTesb-
HOl aeAaTenbHOCTU»2 Koaekce YKpanHbl 06 aAMUHUCTPATUBHbIX Mpa-
BOHapYLeHNAX3n T. 4.

71. KakoBbl Lgefnb U 3ajavn aiMUHUCTPATUBHBIX
npoeayp?

ALMUHUCTPATMBHbIE NPOLEAYPbl B ONPefeNeHHON CTeNeHN Bbl-
NONHAIOT 06ecneyYnTeNnbHY0 PYHKLMIO, TaK KaK OHWU NPeaCcTaBastoT
c060i YeTKMe rpaHuubl, B pamKax KOTOPbIX AO/MKHbI Le/iCTBOBATb
CYObeKTbl My6ANMUYHOI agMUHUCTPaUUK, NpuHUMan (M3gaBasi) Hop-
MaTWBHbIE aKTbl, aAMUHNCTPATUBHbIE aKTbl, affMUHUCTPATUBHbIE A0-
roBOPbI M aKTbl-NaHbl. BMecTe ¢ TemM B HOPUAMNYECKOWA HayKe, paBHO
KaK M Ha ypOBHe 3aKOHOMPOEKTOB, CYLeCTBYeT KOHLeNuns, cornac-
HO KOTOPOI agMUHUCTPATMUBHbIE MPOLEAYPb! LO/MKHbLI PErYIMPOBaTb
NCKNIOYNTENbHO NOPAAOK M34aHWa afMWHUCTPaTMBHOrO akTa. Ka-
KOe OKOHYaTe/lbHOe peLleHne OTHOCUTENbHO 06bema M CoAepKaHus
aAMUHNCTPATUBHO-NPOLEAYPHON AeATeNbHOCTU NPMMET 3aKOHOAa-
TeNb, NOKa HEW3BECTHO. B CBA3M C 3TUM MOXHO MPOBECTU NULWb
camMblii 06WMIA aHanu3 Lenein n 3agady agMUHUCTPATUBHBIX npoLe-
ayp-

Llenb agMUHUCTpaTUBHOW npoueaypbl onpefensercs, ¢ OAHON
CTOPOHbI, KOHCTUTYLMEN YKpanHbl, a C APYroi - 3agadyamm, peluae-
MbIMW MOCPEACTBOM COBPEMEHHOT0 agMUHUCTPATUBHOIO npasa. X
AeTanbHOEe M3yyeHWe NO3BONSET cAenaTb BbIBOA, YTO Leb afMUHK-
CTpPaTUBHOW NpoLeaypbl 3aKN0YaeTcs B 06ecneyeHnn npae 1 cBoboa
yenoBeka, peannsyembix B cepe Ny6AMYHOrO ynpaBfieHWs, NyTem
yCTpaHeHust (MNKBMAALUN) KaKNX-NM60 HeonpeaeneHHOCTEN Mexay
YacTHbIMW NULAMK U CyObEKTaMM NYO6ANYHON agmuHUCTpauun. B
pasBUTME AAHHOW MbIC/Y MOXHO TaKXe OTMeTUTb, YTO agMUHUCTpa-

1 BiflOMOCii BepxoBHo! Pagn Ykpawu. 1996. Ne 47. Ct. 256.
2 BifloMOcri BepxosHo'l Pagu Ykpawn. 2011. Ne 34. CT. 343.
3 BIiflOMOCTi BepxoBHo'! Pagn Ykpa'wicbko'! PCP. 1984. AopaTtok fo Ne 51. Ct. 1122,
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TUBHas Mpoueaypa Hanpas/ieHa Ha CTPYKTYpPUpoBaHMe npoLecca KoM-
MYHUKaLMN MeXAy Ha3BaHbIMU CyObeKTamMu Ans LOCTUXKEHUSA 06LLeit
Lenn, a UMEHHO ANS HaXOXAeHnsa pewweHnsl

AAMUHUCTPATMBHAA NpoLeAypa BbICTynaeT NOCPeAHNKOM MeXay
KOHCTUTYLUMOHHbIMM 3aZa4yamMn U afMUHUCTPATUBHON pPeanbHOCTbLIO,
HEOBX0AUMbIM CBA3YHOLW MM 3BEHOM AN MPUMEHEHUS MaTepuanbHOro
afAMWHUCTPATUBHOIO NpaBa, KOHCTUTYTMBHbIM MOAYCOM peanu3auunu
aIMUHNCTPATUBHOIO NpaBa, CTPYKTYPOW AeACTBUIA Ny6ANYHON agMu-
HUCTPaUMM M YacTHbIX NuL,. Pe3ynbTaT, KOTOPOro HY>XXHO AOCTWYbL B
paMKax 3TON CTPYKTYpbl AeACTBUIA, MOXET ObITb NPeAcTaBieH cneay-
oMM o6bpasom: npoueaypa AO/MKHA MPUBECTM K MaTepuaribHOMY
NPaBOMEPHOMY PELUEHWUID; NErMTUMMUPOBaTb 3TO PEeLleHUe; BbICTY-
NUTb MNOCPEAHWKOM MpPWU CO3J4aHUN aTMOCKEPbI €ro NPUEMNEMOCTM;
obecrneynTb CybbekTa NYyO6ANYHON agMUHUCTPaLUM MHGOPMaLUE;
npefoCcTaBUTb NAOWAAKY ANS BblCKa3biBaHUS MPOTMBOMOOXHbIX
MHEHW 1 cNOCOBCTBOBATH AOCTUXEHUID MEXAY HUMMK GanaHca u co-
ONMOAEHNIO UHAMBUAYANbHBLIX MpaB; OblTb 3KOHOMWYHOW WU LEneco-
obpasHoii2

Hapsagy co ckas3aHHbIM CnefyeT OTMeTUTb, 4YTO Gnarogaps agmu-
HUCTPaTUBHOW Mpouegype:

* yCWIMBaeTCs MpPaBOBOM CTaTyC YaCTHOIO 1LA, BOB/IEYEHHOIO
B NPaBOOTHOLUEHNSA C CYOBLEKTOM MYOANYHOW agMUHMCTpaLUKM, no-
CPeLCTBOM MNpefoCTaB/eHNs eMy OnpefesieHHbIX NpoueaypHbIX npas
1 BO3MOXHOCTEN (NpaBo Ha 03HaKOM/eHWe C JOKYMEHTamu; NpaBo Ha
yyactue B npouefype; nNpaBo ObiTb BbICAYLWAHHbIM W T. [);

» o0becneynBaeTca KOHTPO/Ib He TO/IbKO 338 OKOHYaTe/IbHbIM pe-
lWeHneM cy6bekTa Ny6nYHOW agMUHUCTPALMKU, HO 1 3a ero npome-
XXYTOUYHbIMMW LEACTBMUAMM, YTO CMOCOOCTBYET MOBLILUEHNIO KaK 3aKOH-
HOCTW YNpaB/ieHYeCKON AeATeNIbHOCTU, TaK U ee KayecTBsa.

1 LUwukoy AH. Mpouepypa wu3faHUA agMUHUCTPATUBHOIO akta // EXerogHuk
ny6anyHoro npaea 2016: AgMWHMUCTpaTUBHBLIN akT. Mocksa: WHpoTponuk Megua, 2015.
C. 371

2 Tam xe. C. 4.
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72. B Kakoli (hopme MOXKeT 6bITb M3haH
aAMUHUCTPATUBHDbI aKT?

B cBA3M c OoTCyTCTBMEM B YKpavHe ALMWHUCTPATUBHO-NPOLE-
OYPHOTO KOZeKca OTBeTUTb Ha BONPOC O (hopme afMUHUCTPATUBHOIO
aKTa [J0BONbHO CMOXHO. Henb3sa HaliTM OAHO3HAYHbIA M McYepnbiBa-
oM OTBET Ha Hero TakXKe 1 B LeMCTBYOLWNX HOPMATUBHbIX aKTax.
NInwb B Hay4yHOW NuTepaType CyLw,ecTByeT 60nee-MeHee YeTkas Mo-
3MLMS N0 3TOMY MOBOAY.

TpagnUNOHHO CcuyMTaeTca, 4To B MOAaBnsAloLWemM 60/bLIMHCTBE
CnyyaeB afMUHUCTPATUBHbIA aKT M3[aeTcsd B NMUCbMEHHON opme.
Bnarogaps atomy obecneyumBaeTcs ero topuguyeckas onpeaeneH-
HOCTb, OAHO3HAYHOCTb BOCMPUATUA NOSIOXKEHWI, 3a(PUKCUPOBAHHbBIX B
HeM, a Takxe o6sieryaeTcs BO3MOXHas MpPoOBepKa ero 3aKOHHOCTM.
BmecTe ¢ 3TUM HE06X0AMMO MOMHWUTb, YTO NOA NMUCbMEHHON (HOPMOIA
NMOHMMAaETCA N060N cnocob hukcauum pacrnopspkeHns (TpeboBaHMA)
cybbekTa ny6/MYHON agMUHUCTPALMK, U3LAHHOTO C Le/bio perynu-
pOBaHMS KOHKPETHOro ciy4vas B cgepe nNy6/MYHOro ynpaenexHus. Ta-
KUM 06pa3oM, NUCbMEHHbIM afMUHUCTPATUBHbLIM aKTOM MOXET 6bITb
MpuM3HaH 1 0TBET CyObeKTa Ny6/AMYHON aAMUHUCTPALUKN, HaNpPaBIeH-
HbI YaCTHOMY /1LY B BUAE OPULMANLHOI0 NUCbMA.

BHunmMaHme!

ALMVWHNCTPaTUBHLIM aKTOM C/iefyeT NMpuU3HaTb pelleHmne cyob-
eKTa NybAnyHoli afMMHUCTPaLMM faxe B TOM C/yyae, eC/iu OHO
BbIXOAUT 32 PaMKU €ro KOMMNeTeHUUn (NPUHATO C MpPeBbILLEHUEM
nosiHOMOYNiA). Hanpumep, pailoHHasa rocyfapcTBeHHas agMWUHW-
cTpaumsa faeT paspeleHue Ha pa3paboTKy MpoekTa oTBofa 3e-
MENbHOI0 Yy4acTKa, KOTOpbIM, OfHAKO, MOXeT pacnopsxaTbcs
TONbKO COOTBETCTBYIOLWMIA CENbCKUIA cOBET. B nogo6HoOI cutyaymum
cnefyeT cornacuTbCa C MHEHUEM eBPOMeRCKUX HOpUCTOB, KOTOPbIE
CUYMTAlOT, 4YTO OTpULAHME B MNOAOOHLIX PELUEHUSX MPU3HAKOB
aAMWHUCTPATMBHOIO aKTa BC/EACTBME IBHOM U rpy6oii owmn6Kn B
CMbICNe «abCOMOTHON HeAelCTBUTENbHOCTM», MOI/0 Obl MPUBECTU
K TOMY, 4YTO UX (pelleHmns1) HUKTO Bbl He MPOKOHTpOAUpoBanl

1 Metep KsocTa. Mpeanocbinikn (opuunansHoro) agMUHUCTPATUBHOIO akTa B
ABcTpumn // ExerogHuk nyénuyHoro npaBa 2016: AgMWHWCTPaTUBHbIA akT. Mocksa:
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N3n0oXxeHHOe, 0f|HaKO, HE UCKIOYAeT BO3MOXHOCTM CyLLecTBOBa-
HWUA aAMUHUCTPATUMBHOIO aKTa U B UHbIX (hopMax. Pellalowmm aBns-
eTca He CTONbKO (hopMa, CKOMbKO COAEPXXaHWe pelleHus cybbekTa
ny6/MYHON agMUHUCTPaLMK (T. e. TOro, YTO Ha camoM Aene hopmMu-
PyeT WAu ycTaHaB/AMBaeT AaHHbIM aKT). Peub MAeT O HamoaHeHuK, a
MMEHHO KacaeTcs OH npaBa (0653aHHOCTM) M NPaBOOTHOLIEHUSA, YKa-
3aHus, 0653aTeNbHOr0 ANS MUCNONHEHUA B OAHOCTOPOHHEM MOpsAKe
ANA KOHKPETHOro nuua nmbo Ans WHAMBWUAYaANbHO ONpefeneHHOoW
rpynnbl amyl Mcxoas M3 3TOr0 MOXHO CAenaTb BbiBOA O TOM, 4TO
aAMWHUCTPATUBHbI aKT MOXET ObiTb M34aH W B YCTHOW, U B KOH-
KAOAEHTHOR hopme.

Mpumep

YcTHOe Tpe6oBaHWe YMOMHOMOYEHHOTO COTPYAHMKA MOAMLAN
0 npekpaweHnmn cobpaHus, yTpaTMBLIEr0 MUPHLIM XapakTep, 06-
paleHHOe K ero yyacTHUKam, npeacraBnset coboin agMUHUCTpa-
TWBHbIN akKT.

Kpome TOro, agMUHUCTPATMBHbIA aKT MOXeT CyL,ecTBOBaTb U B
(hopme MOM4aNMBOro cornacus, T. e. Noj agMUHUCTPATUBHbLIM ak-
TOM OyaeT NOHMMATLCS M CAy4Yaill 0TKasa cyobekTa Ny6nnYHoOM agMu-
HUCTpaunn gericteoBatb (6e3aeincTBoBaTh), Korga oH 0643aH MHULM-
npoBaTb Mpouesypy NPUHATUA pelleHns No TpeboBaHWID 4acTHOrO
nnua.

BaxHo

B nosicHnTenbHoi 3anucke K PekomeHpauun 1?EC (2004) 20
KomuteTa muHucTpos Coseta EBponbl rocygapcresam-yaeHam no
cygebHOMY nepecmMoTpy agMUHUCTPATMBHbLIX AKTOB, MPUHATOMN
15 pekabps 2004 r., CKa3aHO, YTO MOHATMEM «afMWHWCTPaTUB-
HbI aKT» TakK)e 0XBaTblBalOTCS CUTyaUMM OTKasa wim 6e3fei-
CTBMA CO CTOPOHbI NY6ANYHON agMMUHUCTPALMK B Cly4asx, Korga
cyuwiecTByeT 0643aHHOCTb afMWHUCTPATUBHOIO OpraHa AeincTBo-
BaTb. KoHuenuua agMMHUCTPATUBHOIO akTa TakXxe npefycma-

MHpoTponuk Meaua, 2015. C. 27.
1 Tam xe. C. 23.
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TpUBaEeT TakuWe BapuaHTbl: afMWHUCTPALUS He OTBe4yaeT Ha 3a-
npoc 3asBMTeNns WAM MpAMO, AM60 KOCBEHHO OTKasbiBaeTcs
NPVMHATbL HeOOXOAMMOE pelleHne WAN MNPeNPUHATL AeicTBUeE.
VIHTepecbl rpaXjaHnHa HW B KOEM C/lyyae He MOTyT nocTpajaTb
0T aAMUHKUCTpaLWW, XpaHawein monyaHue. Mo ncteyeHuu onpe-
[eN8HHOr0 CpoKa, YCTaHOBNEHHOTO 3aKOHOM, 3TO MO/YaHNE JOMXK-
HO OTKPbITb JOCTYN K cydy. B Takmx cnyyasx afMUHUCTPaTMB-
Hblli opraH 6ygeT 06s3aH 00BACHWTL Cydy, MO X0JaTalhicTBy
3adBUTENs WM MO TPe6OBaHUIO Cyfa, NPUYMHLI OTKasa B YA0B-
NeTBOpPeHUK xopaTaicTea 3aasutensal

MpUHLMXN MONYAIMBOrO COrNacus Hallen 3akpenaeHue Takke U B
YKPaUHCKMX 3aKOHaX, PernameHTUpYLnX AeATeNbHOCTb NY6IMYHOIA
agMUHUCTpaLUN.

Mpumep

CornacHo a63. 9 4. 1ct. 13akoHa YKpaunHbl «O paspewnTenb-
HOIi cucTeme B clhepe XO3SMCTBEHHOW AEATENIbHOCTU»2 MPUHLMN
MO/Ya/IMBOr0 COrnacus 03HayaeT, YTO CYO6bEKT X03ACTBOBAHUSA
npuobpeTaeT NpaBO Ha BbINOJIHEHWE ONpPefeneHHbIX LeliCTBUi
OTHOCUTENbHO MNPOBEAEHUS XO3AWCTBEHHON [EATENIbHOCTU UK
BM0B XO3SNCTBEHHOIN [AeATeNbHOCTW 6e3 MonyyeHUss COOTBET-
CTBYIOLLEr0 JOKYMEHTa paspelmnTensHOro xapakrepa npu ycno-
BUW, eCN CYBBEKTOM X03ACTBOBAHUS UK YNONHOMOYEHHBIM UM
NULOM MpejAcTaBNeHbl B ONpeAeneHHOM 3aKOHOAAaTeNbCTBOM MO-
pafKe 3asBNeHUe U JOKYMEHTbI B NMOMHOM 06bemMe, HO B YCTaHOB-
NEeHHbIA 3aKOHOM CPOK [LOKYMEHT paspellinTeNlbHOro Xxapakrtepa
nnn pewweHne 06 O0TKase B €ro Bbljaye He OblAv BblAaHbl WK HE
6b1IM HanpaB/ieHbl.

PelwleHne cybbekTa Ny6/MUYHON agMUHUCTPaL MK, 0hOPMIEHHOE B
BUAE MOMYaNMBOrO cOrfacusi, Moayyvuno B nuTepaType Ha3BaHue
(OMKTUBHOIO0 aAMUHUCTPATUBHOIO akTa3

1 Bonpocbl rocyfapCcTBeHHOro W MyHuuunanbHoro ynpasneHua. 2009. Ne 2.
C. 114-132.

2 Buiomoc'n BepxosHo1 Pagn Ykpawun. 2005. Ne 48. Cr. 483.

3 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Miinchen, 2009. S. 248;
XBaH JleoHnf. PUKTUBHbBIA aAMUHUCTPATUBHBLIA aKT: MepCnekTUBbLI Perynauum B cTpaHax
LleHTpanbHoi A3uu /| ExxerogHuk nybamnyHoro npasa 2016: AAMUHUCTPATUBHBIA akT. Mo-
ckBa: MIHpoTponuk Megma, 2015. C. 120.
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CnepyeT TakxXe 06paTUTb BHUMaHME W Ha TOT (hakKT, 4TO B COBpE-
MEHHbIX YCMOBUAX, YUNTbIBAS YPOBEHb Pa3BUTUA TEXHUKWU W BHeApe-
HUA B cepy Ny6AMYHOrO afMWUHUCTPUPOBAHMUS KOHLEMUWUMN 3/eK-
TPOHHOTO YNpaBneHns, CTano BO3MOXHbIM M3AaHne agMUHNCTPATUB-
HbIX aKTOB U B 3/IEKTPOHHOIA hopMe.

Mpumep

CornlacHo Hanorosomy KoAekcy YKpawuHbl OopraHbl rocygap-
CTBEHHOI HAaNOroBON CAYXO6bl MMEKT MpPaBO NPUHMMAaTL peLue-
HMA (aAMWHUCTPATMBHLIA akT) O perncrpayum Hanoronnatenb-
WMKoB. Takasa perucrpauus OCYLLecTBASAETCA MyTemM BHECEHMUS
COOTBETCTBYIOLW WX CBeAEHMIA B ["OCYAapCTBEHHbIN peecTp Gu3un-
YeCcKMX Niny, - MmnaTefblWinKoB Hanoros. MogTeepxaeHnem ¢akTa
perucTpaymm MOXeT 6blTb BbiNMCKa M3 [oCyaapCTBEHHOro pe-
ecTpa pM3NYeCKUX UL, - NAaTeNbLNKOB Ha0roB.

TpeboBaHne 0 HeobxogMMocTH cob0AeHNS onpeaeneHHol gop-
Mbl aAMUHUCTPATUBHbLIX aKTOB MMeeT KOHCTUTYTUBHbIN XapakTtep, no-
3TOMY €ero cobnofeHne MMeeT NPUHLUNMANbHOE 3HayeHne. Tak, ecnu
peweHve 06 0TBOAE 3eMENIbHOr0 y4yacTKa Moj CTPOUTE/NIbCTBO He 3a-
KpenneHo B NMUCbMEHHOW (hOpMe, CYMTAETCH, YTO TAKOro akTa HeT.
NHbiMK cnoBamu, cyObekT Ny6/IMYHON afMUHUCTpaLnn 0653aH YeTKo
cobnogate TpeboBaHMA HOPMATUBHO-MPaBOBbIX aKTOB K (hopme
aAMUHUCTPATUBHOIO aKTa.

73. Kakure maTepuasnbHble TPeboBaHNS NpeabsBASOTCA
K aAMUHUCTPATMBHOMY aKTy?

MaTepuanbHble Tpe60BaHUs, NpeabsaBsemMble K aAMUHUCTPATUB-
HOMY aKTy, KacatoTcsi ero cogepxaHus. bnarogaps nm obecnednBaet-
A COrnacoBaHHOCTb CHOPMYIMPOBAHHbLIX B JOKYMEHTE MOMOXEHUI C
COZiepXXaHneM [elCTBYHOLLNX 3aKOHOAATENbHbIX U MHbIX HOPMATUBHO-
MPaBOBbIX AKTOB.
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K nepeyHio martepuanbHbiX HEOOXO4MMO OTHECTW cregyrouime
Tpe6boBaHNS. AJIMUHNCTPATUBHbIN aKT AO/IKEH:

* COrNacoBbIBaTLCA C COLEPXKAHMEM 3aKOHOB, NOA3aKOHHbIX HOp-
MaTUBHO-MPaBOBbIX aKTOB M NMPUHLMMNOB MpaBa,;

* M3[aBaTbCA TOJILKO NPU HaIMYMK pa3peLleHns Ha ero nusgaHue,
C(hOPMY/IMPOBAHHOI0 B 3aKOHE MW MOA3aKOHHOM HOPMaTMBHO-Mpa-
BOBOM aKTe. 3T0 TpeboBaHMe BbITEKAET, B YACTHOCTU, U3 MONOXKEHUA
Y. 2 cT. 19 KOHCTUTYLMNM YKpauHbl;

* un3faBatbCs 6e3 NpeBbleHNs AUCKPELMOHHBIX NOTHOMOUNIA (B
npegenax) cybbekTa Ny6ANYHON afMUHUCTPALMKA M B pamKax LEenu,
ANA LOCTUXXEHUS KOTOPOW 3TW MOSIHOMOYMS NPeAoCTaBNAOTCS;

* M3aaBaTbCsA C COONOAEHMEM MPUHLMNA MPONOPLMOHAIbLHOCTI
(0co06eHHO 0OpeMeHsoLLXIA), TO eCTb C COBMOAEHNMEM HEOOXOANMOIO
6anaHca mexagy n6biMn HebNaronpuATHBIMKU NOCNEACTBUAMMN 415
npa., CBOOOA M MHTEPECOB /nLa W LeNsMu, Ha JOCTUXKEHNE KOTOPbIX
Harnpas/ieH 3TOT aKT;

e 6bITb KOHKPETHbLIM. MOCKONbKY afAMUHUCTPATUBHbIN akT 06ec-
neynBaeT MpPMMeHeHUe HOpMbl npasa (06Lero npasuna) K onpege-
NEHHOW cuTyaumn (cyo6bekTy), TO B COAEpXKaTe/lbHOM CMbIC/ie OH 065~
3aH 6bITb YETKO ChopMyniMpoBaH. Jlnua, KOTOPbIX KacaeTcs afgMUHK-
CTPaTUBHbIA akKT, AO/MKHbl O4HO3HAYHO W YeTKO MOHMMAaTb, Kakue
npaea UM NpPefoCTaBAAKTCA U/MAN Kakue 0653aHHOCTM Ha HUX BO3-
naratoTcs.

74. YTo Takoe agMUHUCTPATUBHOE YCMOTPEHME
N KaKoBbl ero Bnabl?

OrpomMHOe KONM4ecTBO aMUHUCTPATMBHbLIX aKTOB NPUHMMaeTCA
cybbekTamm ny6AnYHOM agMUHUCTpaLMKU NOCPeACTBOM peanu3auumu
AVNCKPELMOHHbIX MOTHOMOYMIA UM Ha OCHOBaHWUW X agMUHUCTpa-
TUBHOIO YCMOTPEHUSA, T. €. Korfga cyobekT ny6/IMyHON agMUHUCTpa-
LM MOXeT BblonpaTb U3 HECKONIbKUX HOPUANYECKN LONYCTUMBIX pe-
LUEHWI (LelCTBUIA) TO, KOTOPOE OH cUYMTaeT Nydwnm (6onee cnpased-
NUBbIM, LienecoobpasHbiM) B JaHHOM KOHKPETHOM cry4ae.
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OdwuumnansHoe (neranbHOE) onpefeneHne KaTeropuun «amuckpe-
LMOHHbIe MO/THOMOYUSA» MOXHO HaTh B MeTogonorum npose-
OEHNA 3KCNepTU3bl NPOEKTOB HOPMAaTUBHO-NPABOBbLIX aKTOB, YT-
BEPXAEHHOW NpUKa3oMm MWUHUCTEPCTBA HOCTULUN YKpauHbl OT
23 noHs 2010 r. Ne 1380, rge nof HUMMK (NMOSTHOMOYUAMM) MOHMU-
MaeTcs COBOKYMHOCTb MpaB M 0653aHHOCTell OpraHoB rocypgap-
CTBEHHOM BNacT¥ U MeCTHOro camoynpas/eHus, nnL, YrnosHoOMO-
YEHHbIX Ha BbINOMHeHWE (YHKLUWI rocyfapcTBa WMAM MECTHOro
CaMOyrpaBfeHuns, KOTOpble MO3BOMIAKOT MO CO6CTBEHHOMY YCMO-
TPEHWIO ONPeAenuTb MOAHOCTBLIO MO0 YaCTUUYHO BUA U cogepiKa-
HWE NPWHMMAEMOrO YMPaB/IEHYECKOro peleHus unu BblOpaThb
OOMH U3 HECKONIbKUX BapuaHTOB YMNpaBfieHYeCKUX pPeLleHnid,
NpesycMOTPeHHbIX MPOEKTOM HOPMAaTMBHO-MPaBOBOro akTa.

Takum 06pa3omM, aAMUHUCTPATUBHOE YCMOTPEHWE NpegnonaraeTt B
OMnpefeneHHoOM CMbIC/ie CBOOOAY AEMCTBMIA NY6NINYHON aAMUHMCTPa-
LMK, YTO, OfHAKO, HECKO/IbKO He COrnacoBbIBAeTCS C MOMOXEHWEM Y. 2
cT. 19 KoHCTUTyuMn YKpauHbl, rAe CKasaHo, 4YTO OpraHbl rocygap-
CTBEHHOW BfaCTU W OpraHbl MeCTHOr0 CaMOynpaBfieHUs, UX LONXK-
HOCTHbIe InLa 0693aHbl eNCTBOBATb TO/ILKO Ha OCHOBAaHWUW, B paMKax
MONHOMOYMIA 1 CNOCO6OM, NPefYCMOTPEHHbIMU KOHCTUTYUMER U 3a-
KOHaMu YKpauHbl. B TO >Ke BpemMs 04eBUAHO, YTO B HOPMaTMBHO-MNpa-
BOBbIX aKTax He/b3s NpesycMOTPeTb BCEX CUTYaLMA 1 BCEX BO3MOX-
HbIX CNOCOO0B AEACTBMA MYONNYHON afMUHUCTPALMK B TAKUX CUTYa-
uUmMax, 4YTo M ob6ycnasnmMBaeT HeoOXOAUMMOCTb CYLLECTBOBAHUSA
aAMWUHNCTPATMBHOIO YCMOTPeHUA. BbIBOA: CyObeKTbl NyO6ANYHON af-
MWUHUCTpaLMM UMEIOT MPaBo AeilcTBOBaTb Ha OCHOBAHMMW afMUHUCTPa-
TUBHOIO YCMOTPEHUS NNLLb B CNyYasX, KOrga OHW YNOAHOMOYEHbI Ha
3TO 3aKOHOM WM UHBIM HOPMATUBHO-NPABOBbIM aKTOM.

[na npuMeHeHNs agMUHUCTPATUBHOIO YCMOTPEHUA CYLLECTBYIOT
TaK Ha3blBaeMble BHELUHME W BHYTPEHHMWE rpaHuubl. Mepsble - 3T0
topuAMYecKme orpaHMyeHmns, KOTopble BbITEKAKOT U3 COOTBETCTBYIOLLEN
YNONHOMOYMBAIOLLLEIA HOPMbI, €€ LieNn, a TakXKe MOIOXKEHNA KOHCTUTY-
LMKn YKpauHbl. Kpome Toro, Ha cepy aiMUHUCTPATUBHOIO YCMOTPEHUSA
OKas3blBaloT B/IUSHNE N MEXYHAPOHbIE aKTbl, MPaKTMka EBponeinckoro
cyfa no npaeamM 4esioBeka. BHYTpeHHWe rpaHunLbl O4epyeHbl BHYTpYBe-
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AOMCTBEHHbIMU TpeboBaHUAMU (HanpumMep, TpeboBaHWEM 3KOHOMMY-
HOCTK, 3(DEKTUBHOCTM 1 T. A.). BHeLWIHWE rpaHnLbl 1 OCHOBaHWUA NS
NMPUMEHEeHNA aiMUHUCTPATUBHOIO YCMOTPEHUS MOTYT 6bITb MpoBepe-
Hbl aAMUHUCTPATUBHbBIM CYJOM, TOrAa Kak BHYTPEHHWE - HeT, no-
CKOJIbKY 3TO NpuUBeso 6bl K HapyLLEHWIO NMPUHLMNA pa3fenieHns snactul

AOMUHNCTPATUBHOE YCMOTPEHME NO3BOSISET:

e 06ecneynTb rM6KOCTb NY6AUYHOIO YNpaBAeHUs NyTeM npeao-
CTaBNeHNA Cy6beKTaM NyO6ANYHOR afMWHUCTPaALUKN LUMPOKOro Auna-
nasoHa HPUANYECKN A0MNYCTUMbIX PELLEHUA W AEACTBUIA,

e c03[aTb YCNOBUA ANA MHULMATUBHOIO M OMNEpaTUBHOIO Mpwu-
HATUA peLLleHnin (CoBepLleHUs LeliCTBUIA) B chepe NyOANYHOIO ynpas-
neHna cybbekTaMu Ny6nnYHOl agMUHMUCTpaLnn;

e MaKCMManbHO MOMHO y4ecTb MpaBa, CBO6OAbI U 3aKOHHbIE WH-
Tepecbl YaCTHOrO NMLia BO Bpems MOAFOTOBKW W WU3faHWUA afMWUHK-
CTPaTUBHOIO aKTa, T. €. MHANBUAYANN3NPOBATb €ro.

YunTbiBag CKazaHHOe, MOXHO BbIAe/IATb YeTbipe OCHOBHbIX
BMAa aAMUHUCTPATUBHOIO YCMOTPEHUS:

1) B OTHOLLEHUW pelieHmns/gencTeuns. CyobekT ny6anyHon agMu-
HUCTpaLUM MMEET NpaBo CaMOCTOATE/IbHO pPeLnTb, ByaeT unu He 6y-
AeT OH [eCTBOBATh;

Mpumep

B cnyyae BbISIBIEHWNS HapylleHWid obbekTaMu Hag3opa Tpebo-
BaHMWI 3aKOHOAATENbCTBA B Chepe rpagoCTPOUTENbHOW AesTeNb-
HOCTW, [NaBHble WHCNEKTOPbl CTPOWUTENIbHOrO Hajsopa umeroT
npaBo0 WMHWULWWPOBATb MPUBAEYEHWE [OMKHOCTHLIX NWL, 3TOro
06beKTa K AUCLMNIMHAPHON OTBETCTBEHHOCTM (M. 3 4. 4 cT. 411
3akoHa YkKpauHbl «O perynupoBaHuu rpajocTpouTenbHON aes-
TENbHOCTU»), T. €. CyOBEKT MNy6AMYHON afMWHMCTpauunM nMmeeT
npaBo KakK WHWLWWPOBATb, TaK M He WMHULMUPOBATb MpuUB/eYe-
H/MEe BUHOBHbIX AL K AUCLUNANHAPHON OTBETCTBEHHOCTMW.

1 3aranbHe agmblcTpatusHe npaBo: wapyyHuk / Fpuuerko I. C. Ta jH.; KwWwB. Hau.
YH-T jMew Tapaca LeByeHka. Kws: KOpwkom 1HTep, 2016. C. 421.
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2) B OTHOLUEHWM OAHOIO M3 BapuaHTOB pelueHus/geicTens. Cyob-
eKTy Ny6AnYHOW agMUHUCTPAUMUM NpPefoCTaBNSETCA BO3MOXHOCTb
MPUHATb OHO U3 OPUANYECKM AOMYCTUMbIX PelleHuid unm cosep-
WNTb OAHO M3 PUANYECKUN AONYCTUMBIX [EACTBUIA;

Mpumep

HauunoHanbHasa KoMuccusa no BonpocaM rocyfapcTBeHHOro pe-
rynupoBaHus B cepe CBA3M U MHGOpMaTU3aLUM MMEET MpPaBo
NPUHATb pelleHne 06 n3bATUK (MOMHOCTLIO UK YaCTUYHO) Yy one-
paTopa TeNeKOMMYHMWKaLuii HoMepHoro pecypca (4. 4 ct. 70 3a-
KOHa YKpauHbl «O TeNIEKOMMYHUKALUAX»), T. €. CyObeKT ny6amu-
HOM afMWHMCTPaLUN MMeeT NpaBo BblOMpaTb MEXAY MOMHbIM K
YacTUYHBIM U3BATMEM HOMEPHOIO pecypca.

3) B OTHOLWeHUKN crnocoba fgelictemsa. CyobekTy ny6anyHOn agmu-
HUCTPaUMN NpefocTaBNAeTCA BO3MOXHOCTb CaMOCTOATENbHO pe-
lWNTb, KaKUM 06pa3oM OH OyaeT AeiCcTBOBaTb B KOHKPETHOM cuTya-
Lnn;

Mpumep

Monvums B COOTBETCTBUM C BO3/IOXKEHHLIMW Ha Heé 3afjaHunA-
MW MPUHUMaET Mepbl 418 0b6ecrneveHns ny6aMYHON 6e30MacHOCTU
M NopagKa Ha ynuuax, naowagsx, B napkax, CKBepax, Ha CT. 4.
OHax, BOK3anax, B a3ponopTax, MOPCKUX 1N PeYHbIX MOpTax, UHbIX
ny6anyHbIX mectax (M. 10 u. 1 cT. 23 3aKoHa YKpauHbl «O nonu-
UMmM»), T. €. MOANLMS CaMOCTOSTeNlbHO MPUHUMAET pelleHue O
TOM, Kakne MMEHHO Mepbl ByayT MPUHATLI 415 BbINOIHEHWS Ha-
3BaHOr0 3afaHus.

4) B OTHOLLEHMMN TONKOBaHWA HOPUANYECKOTO TEPMUHA, ABNSAIOLLE-
rocsi OCHOBaHMEM ANns pelleHnsa/geinctema. CyobekTy MNy6anMyHONR
aAMVHWCTPaLUN NpefoCcTaBNAeTCA MPaBO TONKOBaHWUSA HEOMNpPeaeneH-
HOro HPUAMYECKOro TepMUHA W, KaK CNefCcTBME, NpaBO CaMOCTOS-
Te/IbHOTO peLleHns BOMpoca O HalM4ymMm UM OTCYTCTBUM OCHOBaHUA
Ans peweHuns (aencteuns).
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Mpnmep

WHocTpaHuy unm nuuy 6e3 rpaxjaHcTBa MoOXeT 6biTb 0TKasa-
HO B MOJIyYeHUW BM3bl B CllyYae Yrpo3bl HalMOHanbHoW 6e3onac-
HOCTM rocygapcTBa uam oxpaHe 06LlecTBEHHOro nopsgka (a6s. 1
Y. 1ct. 11 3aKoHa YKpauHbl «O NpaBoBOM CTaTtyce MHOCTPaHLEB
N nnu 6e3 rpaxaaHcTBa»), T. e. CyObeKT Ny6/MUHOR agMUHKUCTpa-
LMW LOMKEeH YCTaHOBUTb, MMEeT I MECTO Yrpo3a HaLWOoHabHO
6e30nacHOCTM CO CTOPOHbI MHOCTPaHLa B JaHHOM KOHKPETHOM
Cllyyae, 4To npeanonaraeT TakXe W caMoCToATe/lbHOe TO/KOBa-
HME UM KaTeropumn «HauuoHa/bHas 6e30MacHOCTb».

75. YTo npeacTaBniaOT co60i HeonpeaeneHHbIe
OpPUANYECKNE NOHATUNA?

FMbKocTb, Npucywas nyonnyHoMy ynpasneHuto, obecneymeaer-
CA B TOM 4uC/ie U 3a CYeT (PeHOMEHa HeoNnpee/IeHHOro PUAMYecKo-
ro NOHATMA. B gaHHOM cnyvae peyb UAET O MOHATUAX, KOTOpble UC-
NONb3yTCA CYyOBHEKTOM HOPMOTBOPYECKOW AeATeNIbHOCTU MpKU co3fa-
HUM HOpM npaBa. OCOBEHHOCTLIO TaKMUX MOHATUIA ABNSETCH TO, YTO
OHW He MOryT ObITb NPUMeHeHbl 6e3 UX KOHKpeTusauum (TONKOBa-
HUA). B KayecTBe npumepa MOXXHO NMPUBECTU MOHATUSA «OOLLECTBEH-
HbIi MHTEPEeC», «OOLLECTBEHHbI MOPSAAOK», «MUPHOE COOpaHue»,
«opy>xue». To, UTO OHW 03HaYat0T B KOHKPETHOM C/lyyae, Haflo cHava-
na onpegenntb (YCTaHOBUTb), YeM W 3aHWMAETCA CaMOCTOSTENbHO
CYOBEKT NY6ANYHON agMUHUCTPAL MK, KOTOPbIA TaKnm 06pa3om obec-
neymBaeT rMbKoe NpMMeHeHUe COOTBETCTBYHOLWE HOPMbI npaBal

B TeXHMKO-IOpUANYECKOM acnekTe Takas KOHKpeTu3auus nposs-
NSETCHA B TOM, YTO CYObEKT NY6ANYHON afMUHUCTPALNN «BMUCHIBAET»
B paMKM COOTBETCTBYHOLLEr0 NOHATUA KOHKPETHbIE XXU3HEHHbIe 06CTO-
ATENbCTBA, KOTOPblE AN ONpefesieHHON cuTyauuu NpUMeHSTCS B
KayecTBe COOGCTBEHHOW rmnotesbl. MOCKO/bKY OLEHOYHbIe MOHATUS -
3TO MOHATUSA, BK/IKOYEHHbIE B 3aKOH UM UHOW HOPMAaTUBHO-NPaBOBOWA
akKT, OHV nojpjatoTca cyfebHoW nposepke2

1 3aranbHe agMLWIIOTPaTUBHE NpaBo: WApPYYHMK / I. C. FpuueHko Ta jH.; KwB. Hau.
YH-T jMew Tapaca LWeByeHka. Kws: FOpuikom 1HTep, 2016. C. 401.

2 3aranbHe agMLWIIOTPaTUBHe NpaBo: WapyyYHUK / I. C. MpuueHko Ta w.; Kws. Hau.
YH-T jMew Tapaca LesyeHka. Kws: KOpwkom 1HTep, 2016. C. 439.
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76. Kakuve TpeboBaHUs LO/HKHbI ObITb COO/MIOAEHbI
B npoLiecce n3gaHUa agMUHUCTPATUBHOIO akta
Ha OCHOBaHWWN AVUCKPELVOHHbLIX NOJTHOMOYMIA
(aAMUHNCTPATUBHOIO YCMOTPEHUA)?

Kak y)Xe oTMeyanocb, 3HauMTe/llbHOE KONMYecTBO afiMUHUCTpa-
TUBHbIX aKTOB M3faeTcs cybbekTamMu ny6/MYHON afMUHUCTPaLMmn Ha
OCHOBAHUWN AUCKPELNOHHbIX MONHOMOYMA (aAMUHUCTPATUBHOIO YyC-
MOTPEHMNS). YUnTbIBaA TO, YTO NPU BbINONHEHUN 3TUX MOSHOMOYMUN
MOBbILLIAETCA BEPOATHOCTb HapyLIeHWs npas, CBO6OJ M UHTepecoB
4yacTHbIX nuy, Komutetom mmHuctpos Coseta EBponbl 6bin paspa-
60TaHbl NPUHLMNbI, KOTOPLIMW LO/MKHbLI PYKOBOACTBOBATLCA aMUHU-
CTpaTUBHbIE OpraHbl Npu ux peanunsaumnl NMockonbky YkKpavHa -
uneH Coseta EBpoMbl, yKasaHHbIX NPUHLWMOB [LO/DKHbI B MOMHOM
Mepe NpuaepXunBaTbCAa TaKXKe U OTeYeCTBEHHble CYOBLEKTbI My6/uy-
HOW afiMUHUCTpaLUN.

Mpn BbINOIHEHUM AUCKPELNOHHbIX MOMHOMOYNIA Cy6BLEKT nyo6-
NNYHOIN afiMUHMCTPaLMUK:

e npecnefyeT TONbKO Ty LeNb, pagn KOTOPOW OH HafeneH TaKu-
MU nofiHOMOUNSMU. Cy6bekT Ny6INYHON afMUHNCTPALNN, HaJeNeH-
Hbl MO 3aKOHY AWCKPELMOHHLIMWU MOMHOMOYMAMU, JO/KEH npecne-
foBaTb/pellaTtb Npyv ero NPUMEHEHUM TOMIbKO OAHY OCHOBHYHO Lenb/
3ajayvy UM ofHy U3 3afadv, pagn KOTOPOI OH HafeneH TakuM NOJHO-
MOUNAMMU;

e co6noaaTh NPUHLMM OOBEKTMBHOCTU M 6ECnpPMCTPacTHOCTH,
YyUnNTbIBas TOMbKO Te (haKTopbl, KOTOPbIE KacatoTCs KOHKPETHOro Aena.
OO6BLEKTUBHOCTb M GECNPUCTPACTHOCTb BbINOMHEHUS AUCKPELMOHHO-
ro NOSIHOMOYMA O3Ha4yaeT 0653aHHOCTb Cy6beKkTa Ny6AUMYHON afMu-
HUCTpaLMM NPUHATL BO BHUMaHME BCe (haKTOPbl, OTHOCSLMECS K

1 PexkomeHgawn Ne 1l (80) 2 Komnety mnuctpw Pagn Ceponu fepXaBam-yieHam
CTOCOBHO 3fLWICHEHHA agMNMNCTPaTUBHUMMN OpraHamu Bnagy AWCKPELLHUX NMOBHOBaXEHb,
npuitHaTa 1l 6epesHsa 1980 p. Ha 316-i Hapagl 3acTtynHuue mnncTtple/ nKb: biip://Hb.
podelise.ru/docs/! 398/!wlex-1531 .1 tml?page=42.
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Jeny, U paccMaTpmBaTb TOMbKO WX, AO/DKHbIM 06pa3oM aHanu3upys.
Mpn 3TOM He LOMYCKaeTCs HeMpaBOMEpPHOe y4nTbiBaHUE KaKuX-1m6o
(hakTOpPOB, HEe CBSA3aHHbIX C MPUHATUEM COOTBETCTBYHOLLENO PeLleHNs,
MX UTHOPMPOBAHWE MW HerpaBOMepHoe paccMoTpeHue. Mo Tepmu-
HOM «(haKTOpbl» UMelTCA B BUAY Kak (PakTbl Aena, Tak 1 topugnye-
CKOe OCHOBaHWe, Ha KOTOpOe OMMpaeTcs COOTBETCTBYIOLMNA aaMUHN-
CTPaTMBHBbIN aKT;

* cobnofaTth NPYHLMN paBeHCTBa Mepes 3aKOHOM, He MO3BO/AS
HecnpaeeAMBON AuckpuMuHaumu. Llenb aToro npuHumna - He fo-
MycTUTb HeCnpaBeA/IMBON AUCKPUMUHALMW, 06ecneymB OANHAKOBOE
OTHOLLEHME K N1LaM, KOTOpble HaxoAATCs B O4UHAKOBOW CUTyauuu
Je-hakTo unu ge-tope, Korga peub UAET 0 NPUMEHEHUIN OnpeseneHHO-
ro AUCKPELMOHHOro NosHOMouYMsA. Ecnm HeoAMHaKoBOEe OTHOLUeHWe
fBNSAeTCA 0OOCHOBAHHbLIM, T. €. CYLECTBYIOT apryMeHTbl, KOTOpble
06BEKTMBHO MOrYyT OMpaBAaTb TakKune AeiCTBMA C TOUKM 3PEHUS npe-
cnefyemMoin Lenu, Torga ato He ABNSETCA HapyLlleHneM NpuUHLUMNa pa-
BEHCTBa nepef 3akOHOM. Hecnpasefnunsas AUCKPUMUHALMA MMeeT
MeCTO TO/IbKO TOrAa, Korga pasHuua B NOBeLeHUN He MMeeT pa3yMHO-
ro onpaBAaHns C TOYKM 3peHMs NpecniefyemMoii Lenu n npegnonarae-
MbIX NOCNeACTBUIA COOTBETCTBYHOLLErO MEpPONpUATUS;

» obecneynBaeT Haj/exallee paBHOBecue Mexnay Hebnaronpu-
ATHBIMU NOCNEACTBUAMU, KOTOPble MOTYT HaCTynuTb ANA Npas, CBO-
604 NN NHTEPECOB NNLL, U NPecneayeMoi npu aTom uenbto. CybbekT
ny6AnYHON agMUHUCTPALMK, HafeNeHHbI AUCKPEeLVOHHbIM MOMHO-
MOYMEM, He MOXEeT BO3/naraTb Ha NMUO 6pems, KOTOpoe fABnsfeTcs
Ype3MepHbIM, Y4nTbiBas MpecnefyeMyto Uefnb. B To e Bpems 3ToT
NPUHLMN 00643bIBaeT Cy6BLEKTOB MYy6ANYHON afMUHUCTPALUKM BO3aep-
XMBaTbCA OT MPUHATUA Mep B Cnydvaax, Korga nio6oe meponpusatue
BOOOLLE MOXET NPMBECTU K MOCNeACTBMAM, HebNaronpuAaTHbIM A/
npaB COOTBETCTBYHOLLErO LA N HeCOpasMepHbIM MO OTHOLUEHUIO K
Lenu, KoTopas npecnefyeTcs npu aTom;

* MPUHMMaET CBOE pelleHune B npejenax Cpoka, NpremMaeMoro B
KOHTEKCTe peluaemoro onpoca. OnpegeneHne TOro, Kakol CPoK B
KOHKPETHOM Cnyy4ae JO/DKEeH CUMTATLCA NPUEMIEMbIM, 3aBUCUT OT He-
CKONbKUX 06CTOATENbCTB, B YACTHOCTW, OT CMOXHOCTW peLiaeMoro
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BOMPOCa, CPOYHOCTMN NPUHATUS PELLEHNSA N KONMYECTBA /UL, KOTOPbIX
KacaeTcsi 3TO feno;

. obecrneymBaeT COrNacoBaHHOCTb MPUMEHEHUA 0OLWMX agMu
HUCTPATUBHbLIX NPeANUCAHNIA, O4HOBPEMEHHO YUNTbIBasi KOHKPETHbIE
06CTOATENbCTBA KAXA0T0 Aena. Mog TepMUHOM «06Line agMUHUCTPa-
TUBHble NpeAnMcaHns» NoApa3yMeBakTCs NpeanncaHns, afpecoBaH-
Hble MY6ANYHOW BNACTblO AOMKHOCTHLIM NMLIAM COOTBETCTBYIOLLIEN
aAMUHUCTPATUBHONM CTPYKTYpPbl C LENbH (POPMUPOBAHNUA NMHUKN €ro
noBeAeHNs M 06ecnevyeHns COrnacoBaHHOCTM B afMWHUCTPATMBHOWA
AeATeNbHOCTU. B 3TUX NpeanucaHusx yKasblBalTCA MpakTUYecKue
KpUTEpUW, Nognexaline NpUMEHEHNO NPW peLleHnn BOMpPOCOB, 3a-
TparmBawLWmMxX npaBa/MHTEPECHl FpaXKaaH, B COMOCTaBMMbIX 06CTOS-
TenbcTBax. Takne npegnucaHns cogepXkatcs B PerynsiTMBHbIX MUCh-
Max, CNYy>KeOHbIX 3anuckax v Apyrux afgMUHUCTPATUBHbLIX JOKYMEH-
Tax BHYTPEHHEro XapakTepa.

77. B KakoM nopsigke AO/HKEH M3fgaBaTbCa
aAMUHUCTPATMBHbIN aKT, 3aTparvBaroLLnii npasa
60/1bLLIOr0 KO/MYyecTBa nu?

OTAeNbHbIM BUAOM aAMUHUCTPATUBHOIO akTa fB/IAETCA aKT, 3a-
Tparvsarowmii npaesa 601bWOro Konnyectsa ny,. K nogo6bHbIM akTam
OTHOCATCA, NPexXpae BCero, Te, Ha OCHOBAHMM KOTOPbIX peann3ytoT-
CA KPYMHble MHMPACTPYKTYpPHbIe MPOEKTbl, Hanpumep, CTPOUTESb-
CTBO asponopTa, 3aBofda No nepepaboTke Mycopa, aBTOMOOWILHOIA
marucTpanm n Tomy nogobHoe. O4YeBMAHO, YTO NOAO6HbIE MPOEKTHI
3aTparmBatoT npaBa YaCTHbIX UL, a ClefoBaTe/lbHO, - HEO06XO0ANMO
CYLLLeCTBOBAHME COBEPLUEHHbLIX W B3BELUEHHbIX Mpouesyp un3gaHua
TakKMX aKToB. B yKpanHCKOM 3aKOHOAaTe/IbCTBE Ceivac HeT HOpM, pe-
ryNMpyowmx nopagok paspaboTkn U NpUHATUA afMUHUCTPATUBHbIX
aKTOB, 3aTparnsarLmx npasa 601bLWOro KonMyecTsa Nofein. B cBs3n
C 3TUM, 0Cc060ro BHUMaHUA 3acnyXueaeT PekomeHaaums Ne A (87) 16
Komnteta mMuHuctpoB CoBeTa EBponbl rocygapcresam-yjieHam OT-
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HOCUTENbHO aAMUHUCTPATMBHbLIX NpoLeayp, 3aTparvBaroLLMx npasa
60NbLWOro Konu4yectsa MUl KOTOPO [O/MKHbI PYKOBOACTBOBATLCA
HaluWoHa/IbHble CYy6beKTbl NY6ANYHON afMUHUCTPaLUN.

AOMWHUCTPATMBHbLIN akKT, Kacarowuiics 60MbLIOI0 KO/MYecTBa
NUL, BOMKEH NMPUHUMATLCA MOCNe 3aBepLleHns NpoLeaypbl cornaco-
BaHMS NO3NLNIA CTOPOH. Ecnn cyO6bekT ny6nnYHOW agMUHUCTPaL UK
npegnaraeT NPUHATL TaKoW agMUHUCTPATUBHbIN aKT, 3aMHTepecoBaH-
Hble LA JO/MKHbI OblTb MPOUHKMOPMMPOBaHbLI CMOCO60M, NOAXOANA-
WMM AN18 TaKUX 06CTOATENbCTB, Y 03HAKOMJIEHbI C TEMU AaHHbLIMW,
KOTOpble fat0T MM BO3MOXHOCTb OLEHUTb BO3MOXKHble MOC/NeACTBUSA
TaKoro akta gas ux npa., CBO60J M MHTEPECOB.

MpuMHMMas BO BHMMaHWe Lenn u NocnefcTeuns npegnaraemoro
aAMWHUCTPATMBHOIO aKTa, fpaBa, KOTOpble OH 3aTparusaeT, CTaTycC
WNN KONMMYECTBO 3aMHTEepPecOBaHHbIX UL, WA HeobxoLMMoCTb obe-
cneyvyeHns 3PHEKTUBHOCTM afMUHUCTPATUBHON LeATeNbHOCTH, CYOb-
eKT NyOANMYHOM agMUHUCTPpaLUU MOXeT MPOLO/IKUTL COrfacoBaHme
NO3ULUIA CTOPOH MyTeM OAHOW WAN HECKONbKUX W3 NPUBEAEHHbIX
HVKe npoueayp:

* 0OMEH NUCbMEHHbIMU 3aMeYaHUAMU;

* MNpoBefeHNe 3aKPbITbIX UM OTKPLITBIX CAYLIAHWUA;

* MpeAcTaBUTENbCTBO B COBELLATE/IbHOM OpraHe NpaBOMOYHOIO
opraHa BnacTu.

Cy6bekT Ny6/MUYHON agMUHUCTPaLUK LOMKEH NPUHATb BO BHU-
MaHMe (akTbl, apryMeHTbl M [0Ka3aTenbCTBa, NPeAcTaBNeHHble eMy
3aMHTEpPecoBaHHbIMK NULaMy BO BpeMsi NpoLeaypbl COrnacoBaHus
no3nymini cTopoH. O653aHHOCTb NPMHMMAaTL BO BHUMaHWe NpeacTas-
NeHHbIe 3aMeYaHunst Ao/MKHA MMEeTb KakK NpoLeaypHoe namepeHme (op-
raH BNacTW AO/MKEH OLEHWUTb PENeBaHTHOCTb U CYyTb MNOJaHHbIX 3aMe-
YaHWN 1 BO3PaXKEHMI), TaK U MaTepuasbHbIil acnekT (nocne aToro op-
raHy BnacTW He cnefyeT pafuKaibHO OTK/IOHATHCA OT CyTW NPOEKTa,

1 PekomeHpawa Ne R (87) 16 Komnety MHncTpw Paan Csponu fepXaBam-4yfieHam
CTOCOBHO aAM1lICTPAaTUBHUX Mpoleayp, Ak 3aulialoTh Npasa Benmko! KibKOCA 0Ci6, mpu-
nHATa 17 BepecHsa 1987 p. Ha 410-ii Hapa/v 3acTynHuioB mancTple. URL: http://lib.podelise.
ru/docs/1398/index-1531 .html?page=43.
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0 KOTOpOW 6b1710 COOOLEHO 3aUHTEPECOBAHHbIM NNLLAM).
ALMVHUCTPATUBHBIA aKT AOMXKeH OblTb [OBefeH [0 CBeAeHWS
rpaxzaH.

78. KakoBbl OCHOBHbIE YC/10BUS AeNCTBUS
(BCTYnNeHUA B CUY) aAMUHUCTPATUBHOIO aKTa?

B oTeuecTBeHHOW afMWUHUCTPATUBHO-MPABOBOI NNTepaType Teo-
pus OelCTBMSA afMUHUCTPATUBHOIO akTa He paspabotaHa’. CooTBeT-
CTBYIOLLME MOMOXeHUs (MpaBuna) OTCYTCTBYHOT M B HOPMAaTUBHbIX
aKTax, B KOTOPbIX 06bIYHO 0TMeYaeTCs NNLb TO, YTO aAMUHUCTPATMB-
HbI aKT BCTynaeT B CU/Y C MOMEHTa ero nNpuHATMA. OfHaKo Takow
NOAXOA K MOHUMAHWUIO AeWCTBUA (BCTYN/IEHUS B CUNY) afMWUHUCTpa-
TUBHOTO aKTa ABMIAeTCA BeCbMa YMNpoLLeHHbIM; OH HeceT B cebe BbICO-
KU YPOBEHb PUCKA AN YaCTHbIX /UL, 0COBEHHO B CNyYasX NPUHATUSA
0bpemMeHAOLWEero aAMUHUCTPATUBHOIO aKTa.

Bonpoc BCTynneHus B cuy afMWHUCTPaTMBHOIO akTa cnefyet
paccmaTpuBaTb CKBO3b MPU3MY MONOXeHWU KOHCTUTYLMM YKpauHbl
(cT. 3), NpMHUMNA BEPXOBEHCTBA NpaBa BOOOLLe Y NpUHLMUNA HOPULK-
YeCKOW onpefeneHHOCTM B YaCTHOCTU. C y4yeTOM Ha3BaHHbIX OTMpPas-
HbIX TOYeK, a TaKXe pa3paboToK eBPOMeNCKNX aBTOPOB2MOXHO Ornpe-
[ennTb YCNOBUA AeCTBUA afMUHUCTPATUBHOIO aKTa.

AOMUHUCTPATUBHBIN aKT Nocne ero NPUHATUA (M3[aHNA) LOSIKeH
ObITb OBEJEH 40 CBeleHUA ero agpecara B onumaibHOM NOpPAL-
Ke. TO/IbKO Moc/e 3Toro akT BCTYNUT B CUNY M OyLeT UMeTb COOTBET-
CTBYIOLLME HOpPUAMNYECKME NOCNeACTBUA. HeaoBeLeHHOe L0 CBefeHUA
3aMHTEepPeCOBAHHOIO NnUa peleHne cybbekTa Ny6/AMYHON agMUHK-
cTpauumn He ABNAETCHA afMUHUCTPATUBHbLIM aKTOM. [1pn 3TOM cregyet
MOMHWUTb, YTO [0OBEfeHNe 40 CBefEeHWNA 3aMHTepecoBaHHOro nua AB-
NSAETCH YCNOBUEM ero HopUANYECKOro AencTBus, a He ero 3aKOHHOCTMU.

1 Tumowyk B. Il. AgmnncTparvMBl akTu: npouefypa NPUANATTS Ta NPUNUHEHHSA
an: moHorpagus. KuTs: KoHyc-tO, 2010. C. 154.

2 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Miinchen, 2009.
S. 234-237.
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B cnyuae, ecnv afMMHUCTPATUBHbIA aKT KacaeTcs npas, CBOGOA
NN MHTEepecoB 60/bLLIOT0 KOMYecTBa /L, OH LOBOAUTLCA A0 CBefe-
HUS UX BCeX. [Na KaXKA0ro us aTux nuu, 4eicTBMe 3TOro akTa HayHeT-
CSl TO/IbKO TOrfa, Korga UMeHHO OH 03HAKOMUTCS C COAepXKaHueM npu-
HATOro peweHns. Takum 06pa3om, AencTBMEe afMUHUCTPATUBHOIO
aKTa 418 pasHbIX 1L, MOXeT 6bITb HA4aTO B pa3HOe Bpems.

JoBefieHne afMUHNCTPATUBHOIO aKTa 4O CBefeHUs 3aMHTEepeco-
BaHHOro nuua (1ny) AOMKHO OCYLEeCTBASATLCA YNOSHOMOYEHHbIM
Cy6beKTOM NY6ANYHON agMUHUCTPaLUN B OpMLManbHOM NOPSAKe.

OCHOBHbIMW crocobamMun AoBeAeHUST afMUHUCTPATUBHOIO aKTa
[0 CBeJieHUS 3aMHTepecoBaHHOro nuua (1uL) SBAsTCS:

e 00bsABNEHME, a MMEHHO YCTHOe CO06LieHMe cofepXXaHus
aAMUHUCTPATMBHOIO akTa nuuy (nuuam) cyobekToM ny6nuyHoli ag-
MUHUCTpaLUn. JIMLO AO/MKHO NOMYy4YUTb CO06LLLEHME 060 BCeX Cyle-
CTBEHHbIX 31EMEHTaX afMUHUCTPATUBHOIO aKTa, B TOM 4ucCne 0 no-
psfKe ero o6kanoBaHus. o TpeboBaHUIO NnLLA aAMUHUCTPATUBHBIA
aKT JO/MKEH MONYYUTb MUCbMEHHYI (HOPMY WM OblTb MUCbMEHHO
MOATBEPXAEHHBIM;

e BpYYeHMe, YTO 03HaYaeT NpeaoCcTaBAeHUe NULY agMUHUCTPa-
TUBHOIO aKkTa (3K3eMnaspa pelleHns, JOKyMeHTa U T. [.), Kak npasu-
N0, B MOMELLEHNN OpraHa Ny6/MMYHOl BNacT! MAWM BPY4YEHME TaKoro
aKTa Nno MecTy HaxOXAeHWs NNLa;

e OTNpaBKa Mo Mo4YTe, YTO NpegnonaraeT OTNpaBneHNe agmu-
HUCTPaTMBHOIO aKTa MocpesCcTBOM MOYTOBOM CBA3W, XXenaTe/lbHO 3a-
Ka3HbIM MUCbMOM C YBEAOMIEHNEM O BPYUEHWMU;

e o(mymanbHoe ony6MKoBaHMe, TO €CTb pa3MeLLeHne agMu-
HUCTPATMBHOIO aKTa B OPULMaNbLHOM UK B APYTOM MU3L4aHUN, B KOTO-
pOM MevyaTaeTcsa UH(OpMaLUs 0 AesTeNbHOCTU COOTBETCTBYHOLLENO
cyb6bekTa Ny6/MYHOR agMUHUCTPaLNN.

Cy6bekTOM My6ANYHOM afMUHMCTPALMN MOTYT MCMO/b30BaTbCA
TakXke U Apyrme cnocobbl foBeAeHWA afMWUHUCTPATMBHOIO akTa Ao
CBefleHMs nnua. B 4acTHOCTM, OH MOXeT ObITb BbICNaH €ro agpecary
(hakCcoOM MM MO 3NEKTPOHHON MouTe.
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Bo Bpemsi foBefeHMs afAMWHUCTPATMBHOIO akTa A0 CBEAeHUA
NNL, KOTOPbIX OH KacaeTcs, CnefyeT YYnTblBaTb:

BO-MEPBbIX, TO, YTO (haKT AOBEAEHMSA afMWHMUCTPATMBHOIO aKTa
A0 CBeAEHWA nnua cneayeTt AO/MKHbIM 06pa3oM 3auKcMpoBaTb, No-
CKOMbKY, MPN HaNU4YUU COMHEHWI (haKT U BpeMS AOBeAEHUSA agMUHK-
CTPaTMBHOIMO aKTa A0 CBeAEHMA N1La AO/MKHbI A0Ka3biBaTbCA CYyObek-
TOM Ny6AMYHOI agMUHUCTpaLUN;

BO-BTOPbIX, HECBOEBPEMEHHOE A0BEAEHNE afMUHUCTPATMBHOIO
aKTa o CBefleHMA agpecarta U 3aMHTEPeCOBaHHbIX NnL, KaK NpaBuo,
B/leYeT aBTOMAaTMYeCKoe NMpoLneHne cpoka Ana ero o6>kanosaHumsl

CyLLecTBYIOT U HEKOTOPblEe 0COGEHHOCTW OTHOCUTENNbHO MOMEHTA
BCTYN/IEHNA afMUHUCTPATUBHOIO aKTa B cuy2 B yacTHOCTU, OH MO-
XeT BCTynaTb B CU/Y B MHOW MOMEHT, HeXe/in MOMEHT A0BeJeHUs ero
[0 cBefieHns nuua (HO He paHee TaKOro MOMEHTA):

* ec/nu 3To NpeAyCcMOTPEHO 3aKOHOM. Hanpumep, paspelueHue
Ha OXOTYy [e/iCTBYET B TeHEHNEe OXOTHUYLEro Ce30Ha;

* €CNW 3TO NPefyCMOTPEHO COOBCTBEHHO aAMUHUCTPATUBHBLIM aK-
ToM. Hanpumep, B BblAaHHOM NLY B Bo3pacTe Ao 18 fieT ygocrosepe-
HUW Ha MpaBO YNpaBneHWs TPaHCMOPTHbIMW CPeACTBaMK KaTeropuu
«B» 0TMeuaeTcs, ¢ Kakol AaTbl BO3HMKaeT COOTBETCTBYIOLLEE MPaBo;

* 0C/e BbINOSIHEHWS OMNpeLeieHHoro ycnosms. Hanpumep, nuuy
npeaocTaBnseTcs NpaBo MO/b30BaHWUA 0OBLEKTOM KOMMYHa/IbHON CO6-
CTBEHHOCTW NOC/e 3aBepLUIEHNA KanuTasibHOro PeMOHTa TaKoro 06beKTa;

* 0 UCTEYEHUWN CPOKa, OTBEEHHOr0 Ha 06)KanoBaHWe agMUHN-
CTPaTMBHOrO akTa. Hanpumep, nocTaHOB/IeHME MO Aeny 06 aMUHK-
CTPaTVBHOM MpaBOHAPYLUEHWW BCTYMNaeT B CUY MO MCTEYEHUMN CPOKa,
0TBefleHHOro Ans ero o6xanosaHus (c1. 291 KYoAI).

1 Tumowyk B. M. AgmblcrpaTusw aktu: npoueaypa NpUAHATTA Ta MPUNUHEHHS
an: moHo|pa([na. Kuw: Konyc-HO, 2010. C. 155, 156.

2 Tumowyk B. M. AgwwcTpaTvBL aKTW: npoueaypa NPUAHATTA Ta NPUMNUHEHHS
an': moHorpagwma. Kws: KoHyc-HO, 2010. C. 156, 157.
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79. B Kakux cny4vasax agMUHUCTPATUBHbIN aKT
npekpaLlaeT cBoe gencrene?

MpekpaleHne AeiAcTBUA afMUHUCTPATUBHOIO aKTa 03HayaeT, 4To
TakoW aKT TepseT CBOK HOPUANYECKYHO CUMY, T. e. CMOCOBHOCTL yCTa-
Has/vBaTb npasa u/mnn 06A3aHHOCTU AN1A ero agpecarta (afpecaros).

ALMWHUCTPATMBHBIM aKT NpeKpallaeT CBOe AeiCTBUE B CNyYae:

* BbINOJIHEHUA TPe6OBaHUSA, eC/lK COfEepXKaHWe akTa CBOAMIOCH
NMLWb K BbIMO/HEHUIO 3TOr0 TPeboBaHMS;

* HacTynJeHWs OMpeLe/IeHHOro HpPULANYECKOTO Cco6bITUS, B
4aCTHOCTW, MCYE3HOBEHUS «afpecaTa» akTta (CMepTb (PU3NYECKOro
nua, NTMKBUAALUA PUANYECKOro Nnua);

* UNCTEYEHWs CpOKa AeNCTBMA akTa, M3LaHHOro Ha onpepeneH-
HbIlA CpOK;

* TMPUHATUSA HOBOMO akTa, KOTOPbIM MOr/oLaeTcs cofepXaHue
npeLbIAyLLero;

* OTMeHbl aKTa OpraHoM, KOTOPbI ero nusgan, uam gpyrum ynos-
HOMOY€eHHbIM opraHoml

80. JonycTMMO /i1 JOCPOYHOE NpeKpaLleHne AeicTBUA
aAMVWHNCTPATUBHOIO aKkTa?

MHorga no nHuumatmMee MM cyobekTa NyonnyHol agMuMHUCTpa-
UMW, WM YaCTHOTO NMua MOXeT BO3HWKHYTb HEOBXOAMMOCTb B [0-
CPOYHOM MpeKpaLleHnn AeiACTBNA afMUHUCTPATMBHOIO akTa. Llenb -
BOCCTAHOB/IEHME 3aKOHHOCTM, 3aLinTa Ny6IMUYHBIX MHTEPECOB, FapaH-
TUPOBaHWe MpaB YacTHbIX ML,

1 ALMLICTpPaTMBHE MpaBo YKpa'ln. AKafeMluHWil Kypc: NWpPYYHUK: y 2 T. / pea.
kon.: B. b. ABep’aHoB (ron.). Kws: tOpug. gymka, 2007. T. 1: 3aranbHa YacTuHa. C. 286—
287.
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Mpumep

Bo Bpems nNOAFOTOBKM K MNPOBEAEHWIO (DMHANLHON 4YacTw
EBp0-2012 B YKpanHe 6blI0 NPUHATO pellueHne 0To3BaTb (0TMme-
HWTb) paspelleHne Ha CTPOMTENbCTBO TOPrOBOr0O LiEHTpa nepej
HCK «OnuMnuiAicknit», nonyvyeHHoe paHee 4acTHbIM 3aCTPOMLLu-
Kom1l

B oTeuecTBEHHOM 3aKOHOAATE/IbCTBE He CYLUECTBYET HM KOHLEnN-
LUK 06LLEr0 PerynmpoBaHns, HWU AaXe COrnacoBaHHbIX MOAXO0A0B K
TepMuHonornn gna onnucaHnsa mMexaHM3MoOB AOCPOYHOrO Mnpekpatle-
HUA AencTBMA afMUHUCTPATUBHbLIX aKTOB. B yacTHOCTM, Ansi 0603Ha-
YEHUS 04YeHb G/IM3KMX MO CBOEN CYTU MeXaHU3MOB LOCPOYHOr0 npe-
KpaLleHNA AeACTBUS afMUHUCTPATUBHbLIX aKTOB MPUMEHSIOTCA pas-
NINYHbIE TEPMUHbI: «OT3bIB», «@HHY/IMPOBAHNE», «OTMEHa» U apyrue2

Mpumep

OT3bIB 6aHKOBCKOM nuueH3nm (ct. 20 3akoHa YKpauHbl «O
H6aHkax 1 6aHKOBCKOW AEATENbHOCTU).

AHHYNMpoBaHMe NuUUeH3nKn cybbekTa npefnpuHUMAaTENbCKOWA
[esaTeNlbHOCTU B Chepe anKorofibHbIX HaNuMTKOB U TabauyHbIX W3-
penuid (ct. 3 3akoHa YKpanHbl «O rocyfapCTBEHHOM peryiMpoBa-
HUM obopoTa cnupTa 3TUN0BOr0, KOHbAYHOIO U M/0LOBOTO, afKo-
FONbHbIX HAMUTKOB U TabauHbIX U3LENNi»).

Jlnwenne NULEH3UN UAKN OPYTOro CreLmansHOro paspelueHums
Ha NpaBO OCYLLECTB/IEHWUSA ONpejeNeHHbIX BUAOB XO3AMCTBEHHOM
[eATenbHOCTU B Cepe MPOBEAEHUA MepBUYHOrO (DUHAHCOBOIO
MOHWTOPWHIA No NPOTUBOAEWCTBUIO Nerannsalmm cpeicTs, nony-
YEHHbIX MPecTynHbIM nyTeMm (4. 4 cT. 17 3akoHa YkKpauHbl «O
npefoTBpaLleHMM 1 MPOTUBOAENCTBMM neranusaumu (OTMbIBa-
HWIO) AOXOA0B, NOMYYEHHbIX NPECTYMHbIM MyTeM»).

1 «TpoYupkuit» wae 3 «CXwmiicbkoro» 3a 80 rektap i Kueea. nKb: \vww.champion.

com.ua/football/4860d71441b70.

2 3aranbHe agMmuiicTpaTuBHe npaBo: wapy4yHuK / L C. FpuyeHko Ta jH.; Ku\'s. Hau,.

YH-T jMex Tapaca LLeBueHka. KuTs: KOpwkom 1HTep, 2016. C. 266.
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YKpanHCKUIn 3aKOHOAaTe/lb B JAHHOM C/y4yae OTTa/IKuBaeTcs OT
TOrO, YTO: OpraH, KOTopbli n3fan agMUHUCTPATUBHBIN aKT, MOXeT ero
N3MEHUTb UNN OTMEHUTbL. Takoe yTBepXAeHue 6a3mpyeTcs Ha TOM,
4YTO MMEHHO TaKoe TonKoBaHue aan KOHCTUTYLMNOHHbIA Cyf Y KpauHbl
no feny o6 OTMeHe aKTOB OpraHoB MeCTHOro camoyrnpaBfieHus, OT-
METUB CnejytoLlee: opraH MecTHOro camoOyrnpaB/fieHUs Brpase Npu-
HUMAaTb peLleHUs, BHOCUTb B HUX U3MeHeHUsA U/WIn OTMEHATb UX Ha
OCHOBaHWW, B npefenax MOHOMOYMA U CrOCO60M, NpeaycCMOTPEH-
HbIM KOHCTUTYUMERn 1 3aKOHaMW YKpauHbil Bonee Toro, B yKpauH-
CKMX HOPMaTUBHO-MPAaBOBbIX aKTax OTCYTCTBYIOT M OMO/HUTE/IbHbIE
npasuna, KOTOPbIM LO/MKeH cnefoBaTb OpraH MecTHOro camoynpasJfie-
HWA B TAKOW CUTyaL MW, YTO 3HAYMTE/IbHO YC/IOXHAET AeATe/bHOCTb
Kak ny6anyHon agMMHUCTPaUUK, TaK U afMUHUCTPATUBHbLIX CY[O0B,
NPM3BaHHbIX KOHTPONMPOBATL B TOM YMC/IE U 3aKOHHOCTb JOCPOYHOI0O
npekpaweHnsa eicTBuMA agMUHUCTPATUBHOIO akTa. B CBA3M C aTuMm
NHTEPECHbIM Y NOJIE3HBIM MOXET BbITb 3apy6eXHbIA ONbIT HOPMATUB-
HOro perynumpoBaHusi AaHHOW cepbl2 Lo06aBMM, YTO WM3N0XKEHHbIE
HUXe MONOXEHNA (DaKTUUYECKN ABNAOTCA «MATKMM» npaBoM3 a pas
TakK, TO OHW MOTYT 6bITb MCMNO/b30BaHbl B OTEYECTBEHHOM NpaBonpu-
MEeHUTENbHOW NpaKTuKe.

Tak, agMWHUCTPATUBHO-MpPoOUeaYypHOe 3aKoHogaTenbCcTBo OPI
pasnuyaer:

BO-MepBbIX, CTafM0, HA KOTOPOW NPOMCXOAUT OTMeHa agMMUHU-
CTPaTUBHOIO akTa (370 BO3MOXHO, KaK npasuio, WK Ha 3Tane, Korga
aKT TOMIbKO MPUHAT U ero agpecaT UMeeT MpaBo ero 06xanosatb, Uu
Ha 3Tane, Korga agMWHUCTPATUBHBIA aKT y)Xe BCTYNuA B 3aKOHHYHO
cuny);

1 PrweHHa KoHcTutyuwHoro Cyay Ykpa'lum y cnpasl npo cKacyBaHHSA aKT B
oprawB MIOLEeBOro camMoBpsagyBaHHA B, 16 kB1THA 2009 p.

2 Nape bpokep. OTMeHa aiMUHUCTPATUBHbLIX aKTOB B COOTBETCTBMU C HEMELKUM
3aKoHoaaTenbcTBOM // ExerofHuk nybnauuyHoro npaBa 2016: AAMWUHUCTPATUBHbBIA akT.
Mocksa: NHoTponuk Megma, 2015. C. 197-205; 3akoH 06 aAMUHUCTPATUBHbLIX NpoLeaypax
®epepatuBHoli Pecnybnukn [epmaHua // COOPHUK 3aKOHOB 06 agMUHUCTPATUBHbIX
npoueaypax. Mocksa: VHdoTponuk Meaua, 2016.

3 [eTtanbHO CM.: OTBET Ha Bonpoc Ne 37.
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BO-BTOPbIX, OTMEHAETCA 3aKOHHbIA WMAN HE3aKOHHbIA afgMUHK-
CTPaTMBHbINA aKT.

oBops 06 OTMeHe afjMUHUCTPATUBHOIO akTa, Heo6XxoAMMO MOM-
HWUTb 1 O TOM, YTO:

1) nockonbKy pewieHne 06 OTMeHe aAMUHUCTPATMBHOrO akTa
(haKTUYeCKM ABNAETCA CaMOCTOATE/IbHbIM aMUHUCTPATUBHbLIM aKTOM
(oTMeHa aAMUHUCTPATUBHOIO aKTa ABNAeTCA 06paTHON CTOPOHOI ero
n3[aHns), TO OHO MOXET ObITb MPUHATO NULLL B CNYYasaX, KOrga 3akoH
WNN UHOW HOPMAaTWBHO-NPaBOBOM aKT YMOMHOMOYU/ Ha 3TO COOTBET-
cTBYHOLLEro cybbekTa Ny6AnYHOM agMUHUCTpaLuu;

2) BO Bpemsi OTMeHbl afMWHWUCTPATMBHOIO akta [O/KeH ObITb
MPUHAT BO BHUMaHWe NPUHLMN 3alUTbl 40BEPUAL KOTOPbLIN cyLe-
CTBEHHbIM 06pa3oM B/MAET HA BO3MOXHOCTb/HEOBXOAUMOCTb OTMEHBI
TOrO MW UHOTO afMUHUCTPATUBHOIO aKTa;

3) Heob6xoaMMO TakXe obpallaTe BHUMaHWe M Ha TOT (DaKT, KaK1Um
6bI1 aAMWHUCTPATMBHbLIN aKT A5 YaCTHOro nuua (06pemMeHsLLNM
nnn 6naronpuAaTCTBYOWNM).

1) PaccMOTpUM nepByt0 cuTyauuto. MTak, ecnu peyb naet ob
OTMeHe aflMMHUCTPATMBHOIO aKTa B NPoLEecce ero o6XxanoBaHus,
TO eCTb Ha CT. 4.4, KOrAa TaKOW aKT ellle He BCTYNWA B 3aKOHHYO Cuny,
TO B TaKOM C/y4ae ero oTMeHa BO3MOXHa 6e3 npo6nem. YacTHoe nu-
LLo-agpecaT akTa B NOAOGHOI CUTyaLMM He MOXeT CCblnaTbCA Ha
NPVHUMN 3al1Tbl JOBEpUs, NOCKONbKY Ans ero hopMUMpPOBaHUS He
Obl1/10 OCHOBAHWIA.

1 [elicTBue NpuHLMNa 3aWMThl AOBEPUS NPOABAAETCA B TaKOW NPaBOTBOPYECKON W
npaBOMPUMEHNTENbHON AeATeNbHOCTW, pesynbTaTbl KOTOPOW He SBNAAUCH Obl CBOEro poja
NOBYLWKOW AN TpaXAaHWHa; 4Tobbl MHAMBUAYYM MOT OCYLLECTBAATb CBOK [eATENbHOCTD,
6yay4n yBepeHHbIM B TOM, YTO He MOABEPIHETCA PUCKY HACTYMNeHWs NpaBoBbIX NOCNeACTBUNA,
KOTOpbIX OH He MOT MpefBUAETb B MOMEHT MPUHATUASA PELUEHUS W COBEpLUEHUs LeiiCTBUiA;
4TOG6bI FpaXKAaHWH MOT AeliCTBOBATb, UMes yOeX/eHNe, YTO ero feATeNbHOCTb, NMPOBOAVMANA
COrnacHo feicTBYOLLEMY 3aKOHOAATENbCTBY, TakxXe W B Oyayuem 6yAeT npu3HaBaTbCs
COOTBETCTBYHOLW el 3aKOHOAaTeNbCTBY. CM.: AublK 3anecHbl. MoHMMaHVe NpuHUKNa 4O0BEPUS
rocyaapcTtesy u npasy B [Monblie B mepuof TpaHc(opmauuu rocyfapcTBeHHoro ctpos //
Mpob6ensbl B poccuiickom 3akoHogatenscTBe. 2013. Ne 5. C. 31.
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(2) BTopoii moMeHT. OTMeHa He3aKOHHOro (HernpaBOMEPHOrO)
afMWUHUCTPATMBHOIO aKTa

OTMeHa He3aKOHHOr0 O06PEMEHSIIOLLIEr0 aAMUHUCTPATMUBHOIO
aKTa

Ecnn cybbekT ny6nMyYHON agMUHUCTPALMU OTMEHSET He3aKOH-
Hblli 06PEMEHAOWNIA aMUHNUCTPATUBHbBIA aKT, TO B 3TOW CUTYyal WK
HeT Heob6X0AMMOCTM BCMOMMHATL O NPUHLMME 3aWNTbI LOBEPUA, TaK
KaK y agpecarta Takoro akTa HeT MHTepeca B NPOAO/DKEHUN ero Aeit-
cTBUA. 0O3TOMY KaKuUX-NM60 0COObIX YCNOBWIA WM OrpaHUYeHunid ans
OTMEHbI TAKOr0 aKTa He CyLLecTBYyerT.

OTMeHa He3aKOHHOro 6naronpusTCTBYHOLWErO aAMUHUCTpa-
TWBHOTO aKTa

B cnyyae 61aronpusaTCTBYHOLWLEr0 aAMUHUCTPATUBHONO aKTa LieH-
TpanbHOE MeCTO 3aHMMaeT MPUHUMN 3aWunTbl fgoBepusa. HanomHuMm,
4yTO 6MaronNPUATCTBYIOLWLINI alMUHNUCTPATUBHbIA aKT - 3TO aJMUHW-
CTPaTMBHbIN aKT, 060CHOBbIBAKOWUIA UM NOATBEPXKAAIOLLNA KaKoe-
NGO NpaBO UM CYL,ECTBEHHOE MPaBOBOE MPEMMYLLECTBO. TaKuM
06pa3oM, YacTHOe MU0 B C/ly4yae OTMEHbl 61aronpuATCTBYHOLWLENO
aAMUHUCTPATUMBHOIO aKTa MOHEeCceT onpefeneHHble Y6bITKU WAn
yuiep6, ero NpaBoBO CTaTyC U3MEHUTCA B XY[LUIYIO CTOPOHY, T. €. Mo-
cTpajaeT ero npaBoBOe A0Bepue K CY6bekTy My6/MYHON agMUHU-
cTpauuu. B cBSi3M C 3TUM HE3aKOHHbI, HO BbIFOAHbIA 4151 YaCTHOMO
AnUa afMUHNUCTPATUBHbIA aKT MOXET ObITb OTMEHEH NLLb B TEX CNY-
yasix, Korga agpecart akTa He MOXET CCbINaTbCA Ha MPUHLUN 3alWUThl
A0BEpMS, YTO BO3MOXHO, KOrja:

1) agpecat afMWHUCTPATMBHOIO akTa A06MICA ero NPUHATUS Ny-
Tem BBefEeHUS B 3a0NyXKAeHMe, Yrpo3bl AN NOAKYNa;

2) aAMWHWUCTPATMBHbINA aKT cTan CnefCcTBMEM NpPefOCTaBlEHMUS
afipecaToM NI0XHbIX WU HEMOHbLIX AaHHbIX;

3) afpecaT agMUHUCTPATUBHOIO aKTa 3Has O ero He3aKOHHOCTK
NM60 He 3Han BCNeAcTBUe rpy60ii HEOCTOPOXKHOCTM.
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B nepeynciieHHbIX cyyasx NPUHLMN 3aWuThl JOBEPUSA HEe MOXKET
ObITb MPMMEHEH W aAMWHUCTPATUBHbIA aKT NOANEXUT Oe3anbTepHa-
TUBHOIN OTMEHe C AeliCTBMEM Ha npoLuioe. AApecaTt Takoro akTa He
MMeeT npasa NpeTeHAOBaTb Ha BO3MELLEHUE MPUUYNUHEHHOTO eMy Ta-
KO OTMEHOM yulepba.

Hapsagy ¢ aTum Heo6X04AMMO NMOMHUTb, YTO OTCYTCTBME Mepeyunc-
NEHHbIX C/ly4yaeB He O3Ha4yaeT aBTOMATUYECKU, YTO HE3aKOHHbIN 6na-
ronpUATCTBYOWMIA agMUHUCTPATUBHbIA aKT BCerga OCTaHeTca Ael-
CTBYHOLNM. ALMUHUCTPATUBHBINA opraH 0653aH NOAPOOHO U3YUnTb U
B3BECUTb, He NPe061afaeT M B KAXLOM KOHKPETHOM criy4dae ny6amny-
HblA MHTEPEeC Haj YaCTHbIM B BOCCTAHOBJ/IEHUWN 3aKOHHOCTU (T. €. Ka-
KOMY M3 HUX O0TfAaeTca npuopuTeT). Jaxe ecnv foBepue BbIro4onpu-
obpeTaTens B Cuy AeACTBUA afMUHUCTPATUBHOIO akTa HEMPEMEHHO
OO/MKHO ObIThb 3alMLLEHO, 3TO, TEM He MeHee, He MellaeT NPUHATH
peweHne 06 OTMEHE afMWHUCTPATUBHOIO akTa. JaHHOe NOSOXeHWe
OCHOBAHO Ha WUfeun, YTo B MPOTUBHOM C/ly4ae afMUHUCTPATUBHbIN Op-
raH 6GyfeT upes3BblYaliHO OrpaHMyeH B cB06OAe AeincTBuii. OpHako
ylieMaeHHas 3alinTa foBepus Ao/mMKHa 6bITb 06583aTe/IbHO KOMMEHCU-
poOBaHa B [IEHEXHON (hopme.

He3aKOHHbIN agMUHUCTPATUBHbIA aKT MOXeT ObiTb OTMEHEH Kak
C [LeWCTBMEM WCKNOUYMUTENbHO Ha MpOoL/Ioe, TaKk U C AeACTBMEM Ha
oyayuiee. MoaHOMOYMA NO OTMEHE aAMUHUCTPATUBHOIO aKTa OrpaHu-
YeHbl CPOKOM [0 OAHOr0 roja, KOTopblA HaYMHaeT UCTeKaTb C MOMEH-
Ta 03HAKOM/IEHUA a[MUHUCTPaATUBHOrO opraHa c akramy 1 o6¢cTos-
TeNbCTBAMW, KOTOpble OMpaBAblBAOT OTMEHY agMWUHUCTPATUBHOIO
akrtal

(3) OTAenbHOro BHUMaHWA 3aCNyXXuBaeT elle OfHa CUTyauwus.
OTMeHa 3aKOHHOro (NpaBoOMeEpPHOro) agMMHUCTPATMBHOIO aKTa

1 Bonee fjeTanbHO 06 YCNOBUAX M MOPSAAKE OTMEHbI HE3aKOHHOI0 afiMUHUCTPATUBHOTO
akTa cMm.: § 48 3akoHa 06 afMMHUCTpPaTUBHbIX npoueaypax PeaepaTuBHOW Pecnybanku
CepmaHus.
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OTMeHa 3aKOHHOI0 afiMMHUCTPATUBHOIO aKTa, B OT/IMYMe OT OT-
MEHbl HE3aKOHHOT0, B KOTOPOM Bcerfa npeobnagaet ny6aMYHbIA NH-
Tepec, CBA3aHHbI C BOCCTAHOB/EHWEM 3aKOHHOCTM, SBNAETCS COObI-
TUEM WCKNHOYNTENbHbIM, TaK Kak B 3TOM C/lyyae (PaKTUYecKU HaHo-
CUTCS Bpe[ 3aKOHHOCTU YNpaBneHus.

OTMeHa 3aKOHHOTO 06PEMEHSIOLLLEr0 aAMUHUCTPATMUBHOMO aKTa

OTMeHa 06peMeHSAIOLLEN0 aAMUHUCTPATUBHOIO aKTa ANns 3anHTe-
PECOBAHHOTO NULIA ABNSETCS HE 06PEMEHEHMEM, a BbIrOoN. Y UnThl-
Basi 3TO, OH MOXET 6GblTb OTMEHEH MOMIHOCTHI0 WMAWM YaCTUUYHO C feli-
CTBMEM Ha 6yfyliee. B To )e BpeMsi ero 0TMeHa HefonycTuma, ecm
CHOBa [0/KeH ObiTb M3[aH COOTBETCTBYIOWMNIA aAMUHUCTPATUBHbII
aKT C aHaNoOrMYHbIM COZEPXKaHUEM.

OTMeHa 3aKOHHOTo 61aronpuATCTBYOWEro agMUHUCTpaTB-
HOro aKTa

3aKOHHble 6naronpuATCTBYIOWME aAMUHUCTPATUBHbIE aKTbl, Ha-
MPOTUB, HE MOTYT ObITb OTMEHEHbI B MPUHLMME, TaK KaK BbIFr040MNpK-
obpeTaTenb UMeeT BCe OCHOBaHWA NonaratbCA Ha MPUHLMN 3aWMTbl
[oBepus. Micxogs u3 aToro, HEMeLKMiA 3aKkoHogaTteslb CPopMynnpoBsan
3aKpbITbIA (MCYEPNbIBAKOLLNIA) MepeyeHb OCHOBaHWIA AN OTMEHbI Ta-
KX aKTOB:

1) ecnn OoTMeHa AONYCKaeTCs COrfacHo npaBOBOM HOpMe NM60
3TO OrOBOPEHO B aAMWHUCTPATUBHOM aKTe;

2) ecnv C af[MMHUCTPATMBHbBIM aKTOM COEUHEHO NpejnucaHue, a
BbIFr040NpuobpeTaTeNb He BbINOMHWA €r0 NM60 HEe BbIMOMHUA B yCTa-
HOBJ/IEHHbIN CPOK;

3) ecnyn agMUHUCTPATUBHGLIV OpraH 6bin Gbl BpaBe He u3gaBaTb
aAMWUHUCTPATMBHbIA aKT MO (hakTam, BO3HMKLUMM MO3AHee, U ecnu
OTCYTCTBME OT3blBA afMWHWCTPATMBHOIO akTa MOCTaBMNO 6bl nog
yrposy ny6/nMyHble NHTEPECHI;

4) ecnn agMWUHUCTPATUBHbLIN opraH Obln Obl BNpaBe He M3daBaTb
aAMVHWUCTPATUBHbI/A aKT B CUAY WU3MEHEHWSA NpPaBOBOM HOPMbI, MO-
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CKO/NIbKY BbIFOo4onpnobpeTaTent ewe He BOCNOb30BaACs NpeaocTas-
NEHHbIMW BbIrogaMu NM60 ele He NMPUHAN UCNONHEHWE, FapaHTUpo-
BaHHOE €My afiIMWHUCTPATUBHbLIM aKTOM, W ec/in OTCYTCTBME OT3biBa
aAMUHUCTPATUBHOIO aKTa NOCTaBMI0 Obl NOA Yrpo3y Ny6/anYHbIe UH-
Tepechl;

5) ecny HeobxoanMo NpefoTBPaTUTL NM60 YCTPaHUTb MPUUMNHE
HUWe TSXKKOro Bpeaa o6liemy 6nary.

AMWHUCTPATMBHbIE aKTbl, 06eCMeUnBalolLMe AEHEXHOE BO3Ha-
rpaxmaeHune nm6o apyrue Buabl MaTepuanbHOro Bo3HarpaxaeHus, Mo-
ryT O6bITb 0TO3BaHbl B TAKUX CNyyasx:

1) Korga NOCTyN/eHNe He MUCMOMb30BAHO Cpasy XXe Moc/ne nepe-
[a4u UM He UCMONb30BaHO B MOMHOM pasMepe Ha YCTaHOBNEHHYIO
aIMUHNCTPATUBHbLIM aKTOM Lefb;

2) Korga ¢ afMUHWUCTPATUBHbLIM aKTOM CBsi3aHa 0653aHHOCTb, U
BbIrol0oNpuoGpeTaTenb ee He UCNOHWA BOOGLLE UMK B TeYEHME yCTa-
HOBJIEHHOIO €My CpoOKa.

B03MOXHbIN Yylep6, CBS3aHHbLIA C yTpaToi A0BEpUs, AOMXKEH
OblTb BO3MeLLeH agpecaTy aAMUHWUCTPATMBHOIO akTa B [AEHEeXHOW
thopmel

81. Kakoi agMUHUCTPaTUBHbIA aKT Npu3HaeTcH
HUYTOXHbIM?

AAMUHUCTPATUBHbLIA aKT SABNAETCA HUYTOXHbIM (HErogHbiM) B
C/yyae, €C/IM OH COAEePXUT CYLLEeCTBEHHbIE OWWNOGKM, Hann4yne KoTo-
PbIX 04EBUAHO ANa N60ro nuua. M3-3a TakMx oWKM60K afMUHUCTpa-
TUBHbI/ aKT CTAaHOBUTCA HeAeNCTBUTENIbHBIM C MOMEHTA ero MpuHs-
TnA. ®aKTUUecKU fenaeTcs NpeanonioXeHne, YTo TaKOIM akT He cylle-
CTBYeT. M3 Takoro akta He cfneayeT, YTO Ha KOro-To BO3/arakTcs

1 Bonee fetanbHO 06 YCNOBUAX U NOPALKE OTMEHbI 3aKOHHOT0 aAMUHUCTPATUBH
aKkTa cM.. § 49 3akoHa 06 agMUHUCTPaTMBHbLIX npoueaypax PegepatvBHol Pecny6nuku
epmaHuna.
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AOMONHUTENbHbIE 0053aHHOCTM WAM NPefOCTaBNAAOTCA MpaBa, OH
TakKXe He MOXET ObiTb OCHOBAHMEM ANS Cneayrowmx aeicTeuii (pe-
LeHnin). KOpuanyeckunii ahPeKT OT TaKOro akTa paBeH Hynol

YunTbiBas 370, 415 MPU3HAHMSA afMWHUCTPATUBHOIO akTa HU-
UTOXHbIM HE HY>XHa HUKakKas cneuumanbHas npouegypa. bonee Toro,
ANsA 3TOro He TpebyeTca cornacue cyobekTa Ny6ANYHOW agMUHKUCTpa-
UMK, KoTopbIli n3gan ero. OAHaKO YaCTHOE MU0 MOXET 06paTUTLCA C
TpeboBaHMEM K CyObEKTY NYO6/ANYHON agMUHMUCTPALUN NPU3HATbL W3-
AAaHHbIA UM aKT HUYTOXHbIM2 PelleHne 0 MPU3HaHUKU MW 0TKase B
NPU3HaHWN U34AHHOT0 afMWHUCTPATUBHOIO aKTa HUYTOXHbLIM ByaeT
TakKXe afIMUHNCTPATUBHbIM aKTOM, KOTOPbI MOXET ObiTh 06)KanoBaH
B a4MVWHUCTPATUBHOM cyAe. TpeboBaHMe 4acTHOrO nLa Npu3HaTb 13-
[aHHbIA Cy6beKTOM NY6AMYHON agMUHUCTPaL MW afMUHUCTPATUBHbIT
aKT HUYTOXHbIM MOXET ObITb 06paLLeHO HEMOCPEACTBEHHO M K agMU-
HUCTPATUBHOMY Cyay.

CyLiecTBEHHbIMW OWMOKaMK, BefyLW MMM K HUYTOXHOCTY aKTa,
MOXHO HasBaTb TO, YTO:

* aMWHUCTPATMBHbIN aKT n3haH B NMCbMEHHON (Popme, 04HaKO
HeT nHhopmaymm 06 agMUHUCTPATUBHOM OpraHe, ero U3gaBLIeM;

e He 6blna cobnoaeHa hopma, T. €. (B COOTBETCTBUM C 3aKOHOM)
afiMVHNUCTPATMBHbIA aKT MOXeT 6bITb M3[aH TONbKO NYTEM WM3rOTOB-
NeHNsa AOKYMEHTa, HO 3TO He CAenaHo;

* aAMUHUCTPATUBHbLIA aKT M3gaH CyObeKTOM My6/MYHON agMmu-
HUCTPaLMM, KOTOPbI/ SBHO HE MME/ Ha 3TO COOTBETCTBYHOLMX NOJHO-
MOYMNA;

e BbINOMIHEHME TaKOro akTa NPMBEAET K COBEPLUEHMIO MPecTyn-
NEHNS UM UHOTO NpPaBOHAPYLUEHNS;

1 Tumowyk B. M. AgMWIIOTPaTMBLI aKTW: Npolefypa NPUAHATTA Ta NPUNUHEHHS
au: momorpad]’s. Kws: KoHyc-HO, 2010. C. 160.

2 3aranbHe agmblcTpatuBHe npaso: wapyyHuK / I. C, MpuueHko Ta w.; Kwe. Hau,.
YH-T jMcw Tapaca LeBuyeHka. Kwe: KOpwkom 1HTep, 2016. C. 263-264.
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* BbINONHEHNE AAMUHUCTPATUBHOIO akTa OObEKTMBHO HEBO3-
MOXHOZ,

* aAMWHUCTPATUBHbLIA akT n3gaH 6e3 cornacosaHms (nonyyeHme
paspeLLeHns) BbIWEeCTOALEro cyobekTa Ny6IMYHON agMUHUCTpaLuu,
ec/1 Takoe corniacoBaHue (paspelueHune) ABnseTca 06sa3aTeslbHbIM;

* He ACHO, KOMY a/ipecoBaH afAMWHUCTPATUBHbIW aKT;

* He MOHATHO, KakoW BOMPOC perynupyeT afjMUHUCTPaTUBHbIN
aKT;

* aAMWHWUCTPATUBHbIVA aKT He COAEePXUT NPUHATOrO peLleHns.

OTAenbHO cnefyeT OCTAaHOBMTbLCA Ha BOMpPOCe 0 HeO6X0AUMON 3a-
WMTe OT MPECTYMHbIX, & 3HAYUT, HUYTOXHbIX, aKTOB CY6HEKTOB My6-
NUYHOW agMUHUCTPALMN. YUNTbIBas NONOXKEHNA CT. 3 KOHCTUTYLUK
YKpaunHbl, COrnacHO KOTOPOW npaBa M CBOOO/Abl Ye/0BeKa SIBMAKOTCS
He3bl6NeMbIMW, COOTBETCTBEHHO, B C/lyyae HAHECEHUS UM OYEBUAHO
He3aKOHHOr0 Bpeja MU0 Bnpase 3alnwatb ceb6s 0T NOLOOHbIX Aeli-
CTBWIA. TakMM 06pa3oM, YaCTHOE NMLO, B OTHOLLEHMN KOTOPOro Cyob-
eKTOM Ny6/IMUYHOM aAMMUHUCTPaL MM COBEepLUIAOTCA AeACTBMSA, Hanpas-
NeHHble Ha BbIMOMHEHME/peann3aLmnio HUYTOXHOIO agMUHUCTPATUB-
HOro akTa, BnpaBe MNpekpaTUTb WX MNyTeM MNPOTUBOAENCTBUS
npeacTaBuTeNnto rocypapcrtea. OAgHako, B O60OM C/lyyae, YaCTHbIM
NNLOM JO/MKHbI 6bITb COBNOAEHBI NPefenbl He06X0ANMO 060POHbI2

82. MNpn Kaknx ycnoBuAX afMUHUCTPATUBHbIN aKT
oyneT ocnopumbIM?

OCnopUMbIMK ABNAIOTCA Te aAMUHUCTPATUBHbIE aKTbl, KOTOPble
ObINM M3AaHbl, OHAKO COAEpXaT B ce6e AedeKTbl, B CBA3N C YeM UX
3aKOHHas Cuia CTaBUTCA MO/ COMHEHUE, a 3HAYUT, MOXKET 6bITb OCMO-
peHa. K HUM, npex/e BCero, ceflyeT OTHECTU Te aKTbl, KOTOPbIE CO-

1 Tumowyk B. M. AgMIWIIOTPaTUBLL aKTW: Npouefypa NPUAHATTA Ta NPUMNUHEHHA
£i1: moHorpagumsa. Kws: KoHyc-HO, 2010. C. 161.

2 MenbHuk P. C., BeB3eHko B. M. 3aranbHe agmblcTpaTuBHe npaBo: Ha4y. noab. /
3a 3ar. pea. P. C. MenbHuka. Kws: Barre, 2014. C. 287.
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[ep>art OTAe/NbHble 3/IeMeHTbl WU NPU3HaKN HECOOTBETCTBUA Mpasy,
WM B KOTOPbIE BK/IKOYEHbI HOPMbI NpaBa, peryampytouue gpyrue pas-
HOBWAHOCTM OTHOLUEHWI B chepe My6/MYHOIO ynpasieHus.

K ckasaHHOMY cnefyeT [06aBWTb, YTO OCMOPMMbIE aKTbl TaKXXe
MOTYT COfepXaTb OTAe/bHble HE3aKOHHbIE MOMOXEHNS UK TEXHUYEC-
Kne OWNBKN; B HUX MOTYT OTCYTCTBOBaTb OTAE/IbHble PEKBU3UTHI;
aKTbl U3aHbl C HapyLLeHeM npoueaypbl, 6e3 Had/1exallero Ksopyma
n TOMy nogo6bHoe. OHM YAaCTUYHO AeNCTBUTE/bHbI, TaK Kak UX gopa-
60TKa, yCTpaHeHMe He3aKOHHbIX MPeAnucaHuii MOXeT BepHYTb UM
opuanyeckyro cunyl

OcnopumMble akTbl ABMAAOTCA 0653aTe€NbHbIMU A1 UCMOJSTHEHUS.
OHKN npofonkalT felicTBOBaTb 4O TeX MNop, Noka MX He OTMEHUT
YNO/THOMOYEHHbIN CyObeKT. B 3TOM 3ak/ntoyaetca npesymnumnsa 3a-
KOHHOCTW afMWUHUCTPaTUBHbIX aKTOB, O3Hayatollas, 4To AMLo, Ha
KOTOpOe TakMM aKTOM BO3/1araloTca onpefeneHHble 0653aTenbeTBa,
[JO/MKHO MX BbINOMHATL (CO6M04aTh) O MOMEHTA ero OTMeHbI2

83. UT0o NnoHUMaeTcs noj KaTeropuei
«aJIMVUHUCTPaTUBHbIN JOroBOP»?

OdgmumnansHoe onpefeneHne Kateropuv «agMUHUCTPATUBHbLIN
Aorosop» chopmynmposaHo B cT. 3 Kogekca afMUHUCTPATUBHOIO Cy-
LONPOM3BOACTBA YKpanHbl. Tak, No4 HUM NOHUMaETCs ABYX- UW MHO-
FOCTOPOHHEe COrnalleHve, CoepXaHne KOTOporo CoCTaBatoT npasa v
06513aHHOCTW CTOPOH, BbITEKANOLWME U3 BNACTHbIX YMpPaBleHYeCKUX
(DYHKUMIA CyObeKTa BNAaCTHbIX MOHOMOYUNIA, KOTOPbIA SBNSETCS OAHOM
13 CTOPOH cornaweHna3 B nutepaTtype Hapsgy ¢ ouLmanbHbIM onpe-

1 TMpaBa rpomajaH Yy cdept BUKOHaBYo! Bnagn: agmnncTpaTMBHO-NpaBoBe
3abe3neyeHHs peannayn Ta 3axucty / B. b. Asep’aHoB, M. A. bospuHuesa, 1 A. KpecTa Ta
X.; 3a 3ar. ped. B. b. Asep’aHoBa. KwBs: Hayk, gymka, 2007. C. 358.

2 )KpaHos A. A. O [eliCTBMTENIbHOCTW aKTOB rOCYAapCTBEHHOro ynpasneHus //
M3Bectna BY3os. lNMpasoBegeHne. 1964. Ne 1 C. 51-60.

3 Kojekc agMLICTPaTUBHOIO CyfoYMHCTBa YKpaxu // Buiomoen BepxosHo! Pagu
Ykpa'wm. 2005. Ne 35-35, Ne 37. CT. 3.
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[AENEHNEM MOXXHO BCTPETUTb M Hay4Hble MOAXOAbl K ero TONKOBaHUIO',
KOTOpble ABMAKTCA OYeHb BAN3KUMK MO CBOEMY COAEPXKAHWIO.

N3yunB cywiecTByrolmne AeUHNLAN LAHHOTO MOHATUSA, MOXEM
rOBOPUTb O TOM, UYTO €ro 06s3aTeNIbHON CTOPOHOI ABNSETCH CYOBLEKT
ny6anYHON agMuHucTpayun (4pYruM y4acTHUKOM UK y4acTHUKaMK
MOTYT ObiTb KaK YacTHble MLA, TaK U UHblE CYObEKTbl NMYy6ANYHOI
aAMWHMCTpaLun), peannsyowmii NOCpPeacTBOM afgMUHUCTPATUBHOTO
A0roBopa NpeaocTaB/eHHbIe eMy MOMHOMOYMS.

AAMUHUCTPATUBHbLIA JOTOBOP NPUMEHSAETCS CyObeKTOM My6any-
HOWM afMMHUCTPaLMM B TeX Cly4asax, Korga Ans peryanpoBaHns KOH-
KPETHOW >KM3HEHHON CUTyauun HeuenecoobpasHbiM ABNASETCS NpU-
MeHeHne agMUHUCTPATUBHOIO akTa. B HEKOTOpPbIX Cny4vasx 3akOHOAa-
Tenb nNpsMo TpebyeT OT cybbekTa MNyO6AMUYHON agMUHUCTPaLUN
AeincTBoBaTb MyTeM 3aKNHUYEHUS afMWHUCTPATMBHOrO Aorosopa. B
NOAOGHBIX CyYasaX M3gaBaTb aAMUHUCTPATUBHbIN aKT BMECTO agMu-
HWCTPaTMBHOIO A0roBopa 3anpeLiaeTca2

Mpumep

B cooTBeTcTBUM CO CT. 521 TamMOXXeHHOro KofeKkca Y KpauHbl
npu YCNOBUU OTCYTCTBUS B AENCTBMAX NnLa, COBEPLUMBLLENO Ha-
pyLlleHne TaMOXeHHbIX Mpasua, NPU3HaKoB MPeCcTynneHusa npo-
M3BOLCTBO MO fefly 0 TaKOM MpaBOHapyLIeHUn MoXeT 6bITb npe-
KpalleHo MyTeM KOMMpomwucca, T. €. 3aK/l0YeHUs coriaweHus
MeXAY YKasaHHbIM ANMLOM U TaMOXEHHbIM OpraHoMm, AOSIKHOCT-
HOe N0 KOTOPOro OCYLLecTB/AET NPOU3BOACTBO MO Jefy.

CTOpPOHbI, MO YCNOBMAM MWPOBOrO COrfalleHuns, 06a3yHTCs:
/N0, COBEpLUMBLLEE HAPYLUEHWE TaMOXEHHbIX NpaBui, - B yCTa-
HOBJ/IEHHbIi CPOK, KOTOPbIA He MOXeT npeBbiwaTtb 30 AHel, BHe-
CTW B rOCYJapCTBEHHbIV OIOKET CPeCTBa B CyMMe, PaBHOI CyM-
Me WwTpaga, a TaMOXEHHbIA OpraH - MPeKpaTuTb NPOM3BOACTBO

1 CtethaHkk B. C. MoHATTA, 03Haku 1ny6nlyHo-npaBoBa Npupoga agMLLoTpaTUBHOT

[l0roBOpY Ta MOro 3HayeHWs B ynpasBawWwCbKW ~anbuocn // AgmwiotTpatusHa pedopma B
YKpawk wnax fo CeponeiicbkoY jHTerpauyn: 36. Hayk, npaub. Kule. 2003. C. 14-27;
ALMWIOTpPaTMBHE NpaBo YKpawun. AkafeM14yHuii Kypc: nuwpyyHuk: y 2 1. T. 1. 3aranbHa
yacTumna / peg. kon.: B. b. ABep’aHoB (ron.) Ta jH. Kws: Opua. gymka, 2007. C. 291.

2 MenbHukK P. C., BeB3eHKo B. M. 3aranbHe agMLLICTPaTUBHE NpaBo: HaBy. noa

3a 3ar. peg. P. C. MenbHuka. Kws: Balrte, 2014. C. 290.
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Mo Aeny 0 HapyLeHWN TaMOXEHHbIX NMPaBu/ OTHOCUTENIbHO 3TOrO
ANLA U OCYLLEeCTBUTH TaMOXEHHOe O(opMeHNe 3afeKnapupo-
BaHHbIX MM TOBAapOM B COOTBETCTBMU C 3afB/IEHHBIM TaMOXEH-
HbIM PEXUMOM.

B faHHOI CMTyaunn TaMOXEHHbI OpraH MOXeT 3aKNKUUTb C
NLLOM, COBEPLUMBLUMM HapyLUEHNE TAMOXEHHbIX MPaBusl, TONbKO
MWPOBOE COrMallEHNe, a 3HAYUT, W3[aHNe aAMUHUCTPATUBHOIO
aKTa BMECTO 3aK/Il0UYEHUS1 MUPOBOTO COrflalleHms GyaeT He3aKoH-

HbIM.
84. Kakium 06pa3omM MOXXHO pa3rpaHuyunTb
aIMUHUCTPATUBHBIN NOrOBOP W YacTHOMPaBOBOM

florosop?

Upe3BblYaliHO MPUHLMNNANbHLIM ABSETCA BONPOC O pas3rpaHu-
YEHUN aAMUHUCTPATUBHOIO M YaCTHOMNPABOBOroO (rpaXk4aHCKOro, Xo-
39ACTBEHHOr0) [AOrOBOPOB, 3aK/NKUYEHHbIX MPW y4vyacTuu CcyObekTa
ny6NnYHOl agMuUHUCTpaumumn. Ero peweHne BaXXHO, MOCKO/MbKY OT
3TOr0 3aBMCWT, KaKMe HOpPMbl NpaBa GyayT MPMMEHATbLCA BO Bpems
MOATOTOBKMN W 3aK/HOUYEHUS AOroBOpa; OTBETCTBEHHOCTb Kakoro BMAa
HACTYNWUT 3a HEBbIMONHEHNE UM HeHafneXxallee BbINO/HEHWE YCNo-
BUIA AOroBOpa; Kakne HopmMbl NPUHYANTENbHOIO NCNONHEHNS LOT0BO-
pa CMOryT MCNONb30BaTb CTOPOHbI; KaKO NMOPSAOK cyaebHOro obxa-
NOBaHWA SBNSIETCS BO3MOXHbIM B CNlyYae BO3HWKHOBEHMSA Cropa.

AHanns cyfebHol NpakTUKM NOKa3blBaeT, YTO CyAbl, B HaCTHOCTM
BbICLUME CNEeLMann3mpoBaHHble CyAbl, HE UMEKOT eANHON NO3nLKUK OT-
HOCUTE/NIbHO MOHUMAHUA CYyTU KaTeropum «afgMUHWCTPATUBHbLIA [0-
roBop» W TexX MPWU3HAKOB, KOTOPblE MO3BOMIAT PasrpaHUYnNTb €ro c
MHbIMW BMAAMW AOTOBOPOB, 3aKNHOUAKLMXCS NPU y4yacTum cybbek-
TOB Ny6NNYHOW afiMUHUCTpaLUN.

Mpumep

B cBomx pasbsicHeHMAX (MMcbMax, 063opax cyaebHon npakTm-
KW W T. [.) BbICLUXE CNELMann3MpoBaHHbIe Cyabl LOBO/IbHO 4acTo
OLHW 1 Te Xe LOroBopbl OTHOCAT K pasHbiM rpynnam. K npumepy,
cornacHo pekomeHgaumm Mpesngmyma BoiCluero Xo3aicTBEHHOMO
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cyfa YKpauHbl oT 27 nioHa 2007 roga Ne 04-5/120 «O HekoTo-
pbiX BONpOCax NoABefOMCTBEHHOCTU W MOACYAHOCTM AeN X03Ai-
CTBEHHbIM Cyfam» K agMWHUCTPaTMBHbIM AOrOBOpPaM He MOryT
ObITb OTHECEHbI CAeNKN 0: nepejaye rocygapcTBeHHOro WM KOM-
MyHa/IbHOr0 MMYLLECTBA B apeHAy; OTYYXAEHWU 00beKTOoB Mpu-
BaTM3auum (Kpome npusBatmsaLmm rocyfapCTBEHHOIO XXUANLLHO-
ro ¢ooHAa); 3aKynke ToBapoB (paboT, ycnyr) Ans rocyfapCTBEHHbIX
HYyXZ. OTO MOTMBMPOBAHO TeM, YTO MO CBOEMY COJEepXaHuio B
aAMUHUCTPATUBHbIX 4OrOBOPaxX AO/MKHbI MpOCMaTpmMBaTbca OT-
HOLUEHWS BNAaCTU U NOLUYMHEHUS, KOTOPbIE OT/IMYAKOT UX OT rpax-
LAHCKMUX chenok. B cnyyae 3akntoyeHns rpaXaaHCcKoro cornawle-
HUA MeXAy CYObLeKTOM BAACTHLIX MOAHOMOYMIA U CYyOBEKTOM
X03AWCTBEHHOWN [eATeNIbHOCTW [J0rOBOPHbIE OTHOLIEHUA MeXAy
CTOPOHaMM OCHOBbIBAKOTCS Ha HOPULNYECKOM paBeHCTBe, CBO6OS-
HOM BONEM3BABMEHUN W WMYLLECTBEHHOW CamMOCTOATENbHOCTM.
Mo3ToMy K afMWHUCTPATMBHbLIM [OroBOpaM He OTHOCATCH corna-
LIeHMsa, 3aKM4YéHHble No npasuiaMm [paxxpgaHCKoro Kopjekca
YKpaviHbl, ApYruX akToB FPaXKAaHCKOro WM X03ANCTBEHHOIO 3a-
KOHofaTefnbcTBal

Bwmecte ¢ Tem, no mHeHuto BepxosHoro Cypa YKpauHbl, onpe-
JenaowmM npu3Hakom agMUHUCTPaATUBHONO A0OroBopa fABnsfeTcs
€ro Lenb, KOTOpPOIi BCeraa ABNSETCS BbIMONHEHME (DYHKLUWUI rocy-
[apcTBa, a MMEHHO peann3auusa NOHOMOYMIA TOrO UM UHOTFO Op-
raHa2

Mpy pasrpaHnyeHUn agMUHUCTPATUBHOIO W YaCTHOMPABOBOIO
[0rOBOPOB HEO6XOAMMO PYKOBOACTBOBATLCS COBPEMEHHbBIM MOHUMa-
HWUEM CYTV 1 FpaHuLL, OPUANYECKOTO PErYINPOBaHNS aMUHNCTPATMB-
HOFO MpaBa, a TakKXe YUMTbiBaTb cneaytollee. Cy6beKTHbI COCTaB
YUYACTHNKOB [0rOBOPHbLIX OTHOLUEHWIA He SBNSETCS TEM MPU3HAKOM,
KOTOPbIV NO3BONSET 0[JHO3HAYHO OMpeae/UTb NPaBOBYO NPMPOAY A0-
roopa. CerofHs cy6beKkTbl Ny6/MYHON aAMUHUCTPALMM MOTYT 3a-

1 Mpo festo nuTaHusa nuisuiomyocn 1wacyfHOCN CNpas rocrnofapCbKuM CyAam:
pekomeHpgauH Mpe3nan Buuioro rocnogapcbkoro cyay YkpaYHu Bl 27 yepsHa 2007 poky
Ne 04-5/120.1>Kb: http://zakon.rada.gov.ua/cgi-bin/laws/mam.cgi?meeg=val20600-07 &new=I.

2 THgopmMauwHuii nucT Buworo agMwioTpaTUBHOMO cyay YKpawm Bu, 1 YepBHS
2010 p. Ne 781/11/13-10. 1Xb: http://zakon4.rada.gov.ua/laws/show/v781_760-10/
pnniA371121006628570.
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KMoYaTh Kak MexXay co60ii, TaK U C YaCTHbIMW N1LaMKn No6ble BUAbI
[0roBopoB. B KauecTBe KpUTEpMUA pasrpaHUUYeHUs He MOXeT UCMO/b-
30BaTbCA U TAKOM MPU3HAK, KaK «Hanuyme OTHOLIEeHWA BNacTu 1 Noj-
YMHEHNS MeXAY Y4YaCcTHWKaMu A0rosopa», MOCKO/IbKY MHOXECTBO
aAMWUHUCTPATUBHO-NPABOBbIX OTHOLLEHWI, & 3HAYUT, U 3aKN0YaeMblX
afl]MMHUCTPATMBHbIX [JOr0OBOPOB, He 0653aTe/IbHO OyLyT HOCUTL BAcT-
Hbll XapakTep. He sBnseTca onpefenflowum ANS YyCTaHOBNEHUSA
tOPMANYECKON NPUPOAbI U TO, YTO MOCPELCTBOM LOr0BOPa BbIMOAHA-
eTcs ny6nuMyHoe 3afaHvie (ypoBneTBopseTca My6/MYHbIA UHTEpec),
TaK Kak nocnefiHee MOXeT 6bITb peann30BaHO M NYTEM 3aK/IlOYeHUA
Cy6beKTOM Ny6/IMUYHONM afiMUHMUCTPALUK YacTHONPaBOBOro 40roBOpa.

Taknm 06pa3om, 06 afMMUHUCTPATUBHOM LOr0BOPe HEOOXOANMO
BECTU peyb B TeX Cy4vasx, Korga:

* OH HarnpaB/ieH Ha peann3aunio HOpM agMUHUCTPATUBHOIO Npa-
Ba U, COOTBETCTBEHHO, BO3HWKHOBEHME (M3MEHeHWe, MpekpalleHue)
aAMUHNCTPATUBHO-MPABOBbLIX OTHOLLEHWIA;

* BO3J/IOXEHHble 4OroBOPOM 0643aTeNbCTBa UM JaHHble pacno-
PSXKEHWSA, BbIMONHAKOLWMECA B €r0 pamKax, HOCAT afMUHUCTPATUBHO-
npaBOBON XapakTep;

* 00a3blBaeT M3aaTb agMUHUCTPATUBHbLIA aKT WM COBEpPLUUTb
MHOe aAMUHUCTPATUBHOE [eliCTBUE;

e yCTaHaBNMBaeT npasa U/uaMm 0653aHHOCTM YacTHbIX UL, 3a-
KpensieHHble B HOpMax agMUHUCTPATMBHOIO npasa.

BHumaHume!

OnpeaennTb HOPUANYECKYIO MPUPOAY TON UAM WMHOA HOPMbI
npasa MOMOryT TeOpUU pasrpaHUyYeHnsd agMUHUCTPATUBHOIO U
yacTHOro npasa. [leTaslbHO 06 3TOM CM.. OTBETbl Ha BOMPOCHI
No 13-16.

CnoxHoctu BO BpPeMA pa3rpaHnyeHnsa [OroBopoB BO3HUKAKT
elle 1 TOM cnyyae, Korga npefycCMOTpeHHble UM 0653aTenbCTBa camu
no cebe ABNAIOTCA «HENTPaNbHbLIMU» C HOPUANYECKON TOUKN 3PEHUS.
Hanpumep, 370 KacaeTcs BbINAaT NOObIX AEHEXHbIX CYMM, TaK Kak
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nocnegHve (BbiNaatbl) He SABAAOTCA HU aAMWUHUCTPATUBHLIMU, HU
rpaXxgaHckumm. B Takmx cutyaumsax Heo6XoanMmo aHanm3nposaTh A0-
roBOpP C TOYKM 3peHus Lenn n obLlero xapakrepa gorosopa. Bo3amox-
HO, KpOMe TOro, CyLlecTBOBaHMe N CMeLlaHHbIX LOroBOpOB, B KOTO-
PbIX COEAUHAIOTCA afMUHUCTPATMBHO-NPaBOBbIE M YaCTHOMNPaBOBbIE
o6sa3aTenpcTBa. OfHAKO B 0O0M c/lyvae 3TW pasHble C TOUKU 3peHUs
NpaBOBOI NPUPOAbI YaCcTK AOroBopa MOryT ObiTb BblAeNeHbl Npu no-
MOLLW aHanmns3a'.

BaxHo

FoBOps O pasrpaHWyYeHUy afMUHUCTPATUBHBLIX W TFpaXKAaH-
CKMX LOroBOPOB, HEOOXOANMO 06paTUTh BHUMAHMWE €eLle Ha OfHY
Ype3BblYANHO BaXKHYH W MPUHLMNNANLHYI O0COBEHHOCTb, KOTO-
pas He Yy4YUTbIBAETCA OTEYECTBEHHLIMW aBTOPaMu, aHanusnpys
[lOrOBOpPHble POPMbl paboTbl CyOBLEKTOB NYy6ANYHOM agMUHUCTPa-
umn. Peub nget o ToM, 4TO Ny6aMYHas agMUHUCTpaLmMsa BO BpeMs
BbIMO/IHEHWNS MOCTaBNEHHbIX Nepes Hel 3ajaHnin MOXeT 4eliCTBO-
BaTb MOCPEACTBOM HE TOMbKO aAMWHUCTPaTUBHO-MPaBOBbIX
(aBMMHUCTPATMBHbIX AOrOBOPOB), HO W YAaCTHOMPABOBbIX (Fpax-
[aHCKMX, X035MCTBEHHbIX AOrOBOPOB) UHCTPYMEHTOB. [locnegHue
LWMPOKO NMPUMEHAIOTCA B cepe COAeicTBytoWero u obecneyn-
TeNbHOro ynpasneHmsa. OueHb 4acTo Ny6aMYHas agMUHUCTpaLMA
CO3JaeT pugnYeckKmne nuua NnybanyHoro npasa, KotTopble OT nme-
HW TOCyAapcTBa 3aHMMalTCA XO3SACTBEHHON [eATeNbHOCTHIO,
NPeLoCTaBAAT YaCTHbIM /IMLaM pa3HOO6pasHble ycayru u T. .
(Hanpumep, My6aMyHOe akUMOHepHOe 06LLeCTBO «YKpnouta», [o-
CyAapCcTBEHHOe npeanpusTue  «MH(MOPMaLMOHHO-PECYPCHBIi
LeHTP» U T. 4.).

[elicTBys B 4acTHOMPaBOBbIX POpPMax, CamMOCTOATE/IbHO WK
yepes CO3jaHHble puanyeckne nuua, nybnuyHas agMmMHUCTpa-
uma obecneynBaeT yAOBMETBOPeHME (peanv3auui) My6aM4HOro
MHTepeca, O4HaKO PYKOBOACTBYETCA B TaKOW AeATENbHOCTU HOp-
MaMmn He afMUHUCTPATUBHOIO, a FPaX4aHCKOro Wan X0358MCTBEH-

Mwuukesuy J1. A. ALMUHUCTPaTUBHbIe JOroBopbl B F'epmanuun n Poccuu // forosop
B ny6nuyHom npaBe: cb. Hayd. cT. / nog pes. E. B. IpuueHko, E. I. babentok. Mocksa:
Bontepe Knysep, 2009. C. 167-174.
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Horo npasa. COOTBETCTBEHHO, BCe [OrOBOPbI, 3aKN0YaloLuecs
ny6/MYHOA agMUHMCTpaLneil B JaHHOM Ccry4ae, ABNAKOTCA YacT-
HONpaBoOBbIMW. B CBA3M C 3TUM, a TakKXe yuuTbiBas Ha3BaHble
BbIlLE MPU3HAKN afMUHUCTPATMBHOIO [4OrOBOpPa, Hefb3d corna-
CUTbCA C TEMU aBTOpPaMu, KOTOPble K NepeyHio afMUHUCTPaTMB-
HbIX OTHOCAT, f.roBOpbI: O 3aKyrnke (MNoCTaBke) NPOAYKLMWMW, TOBA-
POB W yCNyr Ans ny6nnyHbIX NOTPE6GHOCTe; Te, B paMKaX KOTOPbIX
Cy6bekT nyobnMYHON agMUHMCTPaALUKN peann3yeT MOSHOMOUMNS
pacnopaguTens rocyfapCTBEHHOr0 UAM KOMMYHA/IbHOrO MMYLLe-
cTBa; B clepe TPyAoBbIX (CNy>xebHbIX) MPaBOOTHOWEHMUI. OHK
ABNATCA YAaCTHONPABOBbIMMU.

Kakuve BUabl afMUHUCTPATUBHbBIX JOr0BOPOB
CYLLeCTBYHOT?

B npouecce yHKLMOHNPOBAHNUSA CYOBLEKTbI MYBANUYHOW afMUHN-

cTpayuu

3aKNyaloT pas3inyHblie agMUHNCTPATUBHbLIE A0T0BOPbLI, KO-

TOpble MOXHO pa3fe/iTb Ha HEeCKOoMbKo rpynnl

* K

OOpPAMHALNOHHbIE AOTOBOPHbI, T. €. Te, KOTOPbIE 3aK/10Ya0T-

csl MeXaly cy6beKkTamy npaea, HaxoAALWMMKUCS Ha 0[JUHAKOBOM Mepap-
XWYECKOM YPOBHe B chepe Ny6IMUHOr0 ynpaBnieHus, UAn TeMu, KOTo-

pble nMe

« C

IOT OJMHaKOBbI NPaBOBOI CTaTyC.

Mpumep

ALMWUHUCTPATUBHbBIA JOrOBOP MEXAY MEeCTHOW rocyaapCTBeH-
HOl agMWHUCTPaLMen U OpraHOM MEeCTHOrO CamOynpaBieHus O
peanusaluy COBMECTHOW nporpamMmbl (4. 5 cT. 35 3akoHa YKpau-
Hbl «O MECTHbIX FOCYAaPCTBEHHbIX afMUHUCTPALNAX»),

y60pANHALMOHHbIE JOrOBOPbI 3aKMOUAKTCA MEXAY CyObek-

TaMWn npaea, HaxogAWMMNCA B OTHOLUEHUAX BNacTU-MogynHEHUsA, Ha-

npumep,

MeXay OpraHoM MECTHOro caMoynpaB/ieHMs U YaCTHbIM JIULOM.

1 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2009.

S. 373-377.
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Mpumep

ASMUHUCTPATUBHBIN LOrOBOP MEXAY OpraHOM MeCTHOr0 CaMo-
ynpasneHns 1 CTPOUTENbHOM KOMMNaHWell 0 ee NaeBOM y4yacTuun B
pa3BUTUN UHDPACTPYKTYPbl HacefeHHOro nyHkta (c1. 40 3akoHa
YKpaunHbl «O perynnpoaHumn rpafocTponTenbHON LedTenbHOCTU»),

* MupoBble CcOrnaweHnsa 3akayarTcs MeXgy CyO6beKkToM
nNy6/MYHON afMUHUCTPALMUM N YaCTHLIM NULOM C LieNbio Yperynmpo-
BaHVs BO3HMKLLErNO CNopa Ha OCHOBE B3aMMHbIX YCTYMNOK W KacatoLim-
ecs npae 1 06593aHHOCTEN CTOPOH.

Mpumep

ALMVHWCTPATMBHbLIA AOrOBOP O KOMMNPOMMWCCE MO feNly O Ha-
PYLEHNN TaMOXXEHHbIX NMPaBWU MeXAY TaMOXXEHHbIM OPraHoM U1
HapyLwwmMTeneM TaMOXXeHHbIX npaBuna (1. 521 TamoXKeHHOro Ko-
[leKkca YKpauHbl).

» [loroBopbl 06MeHa 065a3aTesibcTBaMu. COrnacHo UM Cyobek-
Tbl NpaBa 6epyT Ha cebs BCTPeUHble 0653aTeNbCTBA C LieNb0 peanmnaa-
UMM YyHKUMIA cyObekTa NyO6AMUYHOM afMUHUCTPALUK MO PeLleHnto
ny6nYHbIX 3a4a4.

Mpumep

MemopaHAyM B3auMONOHMMaHusa Mexay KabuHetom MuHK-
CTPOB YKpanHbl M CyObeKTaMu XO03AiCTBOBaHWA, KOTOpble OCy-
LLEeCTBNAOT NPOU3BOACTBO JIEKAPCTBEHHbLIX CPEACTB, ONTOBYIO U
PO3HNYHYIO TOProOB/IKO TaKUMW CpeacTBaMu, oT 6 noHA 2012 roga.

» [oroBopbl 0 KOOMNepaLMn 3aKno4atoTCA Mexay CyobeKTamm
npaBa C Lefbi y4acTUA YacTHbIX fIAL B BbIMOSHEHUN MYBANUYHBIX

(hyHKUMIA (3a4ay).
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Mpumep

Jlorosopbl rocysapcTBeHHO-4aCTHOTO NapTHepCcTBa 0: KOHLec-
CUW, YNPaBAEHUN UMYLLECTBOM, COBMECTHOI AesTenbHOCTM (3a-
KOH YKpauHbl «O rocyfapcTBeHHO-4aCTHOM MapTHEPCTBE»).

86. KakoBbl pUuagnyeckKne npeanocbliyiKn 3akKnto4eHNA
AAMNHNCTPaTUBHOIO ,ﬂ,OFOBOpa?

YuntbiBas TOT (PakT, YTO B YKpanHe OTCYTCTBYET CrneuunanbHbli
HOPMaTMBHO-NPaBOBOW aKT, KOTOPbIA perynmpyet agMMUHUCTPATUBHO-
[AOTrOBOPHbIE OTHOLWEHUSA NYBANYHON agMUHUCTPaL MK, MOXHO cdhop-
MyMpoBaTh NMWb Hanbonee obwme OpUgMYecKne NPeanocbiiKu
3aK/II0YEHNA aMUHUCTPATUBHOIO JOroBopa. TakoBbIMK Ha Ceroj-
HALWHWIA feHb eCTb TO, YTO aAMUHUCTPATUBHbIN JOr0BOP:

* SABNAETCA WHCTPYMEHTOM [eATe/IbHOCTU Ny6ANYHON afMUHU-
cTpayuu, ¢ NOMOLLbI0 KOTOPOro OCYLLEeCTBSETCA peryninpoBaHue oT-
HOLLEHNA B KOHKPETHOM cny4dae (cuTyauum) B cthepe ny6AnYHOro
ynpaBsfieHus, a pa3 Tak, TO UM He MOTYT yCcTaHaBIMBaTbCA HOPMbI Mpa-
Ba, TO eCTb 06LWe0653aTeNbHble NpaBuia NOBeAeHNA 415 YHAaCTHUKOB
aAMUHUCTPATUBHO-NPaBOBbIX OTHOLLUEHWA;

* MOXeT 3aK/y4aTbCsA UCKOYNTENNBbHO B FPaHULLaX KOMMNETEH-
UMn cybbekTa Ny6/MYHONM agMUHUCTPALMK, KOTOPbIA SBASETCS CTO-
POHOW (Y4aCTHMKOM) Takoro AOroBopa;

* MOXET 3aK/lyaTbCs TO/IbKO B TOM C/lyyae, ec/iM 3aKoHofa-
TeNbHbIA UAN UHON HOPMAaTUBHO-NPABOBONM aKT He TPebyeT OT Cybb-
ekTa Ny6/iMyYHOM agMuUHUCTpaLun LeiicTBOBaTb C MCNOSIb30BaHUEM
WHOI0 MHCTPYMeHTa (Hanpumep, NyTeM M3gaHua agMUHUCTPATUBHO-
ro akra);

* MOXeT ObITb 3aK/0OYEH UCKNHOUYUTENBHO B LJOOPOBOSILHOM MO-
pALKe, TO eCTb NYTEM COrnacoBaHUs BOJIN CTOPOH;

* 3aK/t0yvaeTcs B MMCbMEHHOW (hopme;

e 3aTparmBaeT npaBa, CBOOOAbI WM 3aKOHHble UHTEPEeChbl Tpe-
TbUX NUL, 3aK/0YaeTCcs TOJIbKO MOCNe COorsiacoBaHUs ero cogepxa-
HWA C HAMMW.
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87. B Kakux cny4vasax agMUHUCTPATUBHbIN AOroBOP
NPU3HaETCA He3aKOHHbIM U KakOBbl lOpuanyeckme
NnocneacTBUA NMPU3HaHUA agMUHUCTPATUBHOIO
[loroBopa He3aKOHHbIM?

B cnyyae Hecob6nt04eHnsA CyObeKTOM NMy6INUYHON afMUHUCTPaLUn
IOPUANYECKMX NPeANOCbINOK 3aKNOYEHNS aMUHUCTPATUBHOIO f0-
roBopa MOXeT 6bITb MOCTaBAEH BONPOC O NPU3HAHMMW TaKOro JOroBo-
pa He3aKOHHbIM. Mpu 3TOM Heo6X0AUMO 06paTUTb BHUMAaHWE Ha TOT
(hakT, 4TO CTeneHb HE3aKOHHOCTW aAMWHUCTPATMBHOIO A40roBOpa MO-
XeT 6bITb pa3Hoi. cxogs ns atoro (Mo aHanorum ¢ agMUHUCTPaTMB-
HbIM aKTOM) 4ONYCTMMO BECTU pPeYb O HUUYTOXHbLIX W OCMOPUMBbIX
afiMVHNCTPATUBHbIX AOrOBOPaXx.

ALMWHUCTPATUBHbINA [0roBop OyAeT HUUYTOXHbIM, eC/in OH CO-
[LEPXUT HefoCTaTKK, AeNnalumne HUYTOXHbIM U aAMUHUCTPATUBHbIN
akT. O HUYTOXKHOCTM aAMUHUCTPATUBHOIO AOroBopa Heo6Xo04MMO Be-
CTW peyb TaKXe B Cnyyasx, Korga:

* OH 3aK/0YEeH C HEeMnpaBOCMOCOOHbLIM WAN HeAeecnoCOOHbIM
NNLOM;

* He cobntofieHa NMCbMeHHas (hopma ero 3akniyeHus;

* MpeaMeTOM Takoro A0roBopa ABAAKTCA, Hanpumep, YCnyru,
npefoCcTaBUTb KOTOPble 06BEKTUBHO HEBO3MOXKHO.

HWYTOXHbIA AOrOBOP He NOPOXKAAET HUKAKMX HPUANYECKUX MO-
cneacTBUil. AAMUHNCTPATUBHbBIA AOFOBOP, COAEPXALLNA NNLLb HEKO-
TOpble HWYTOXHbIE MONOXKEHWS, NPU3HAETCA HUUYTOXHbLIM B MONHOM
o6bemMe B TOM cfydae, ecnv 6e3 aTUX «AeeKTHbIX» MONIOXKEHUI ero
NCNOMTHEHWE ABNSETCA HEBO3MOXHbIM. B NpOTMBHOM cnyvae OH 6yaeT
[NeACTBYIOLLMM TOMbKO B Npefenax «HeJePeKTHbIX» MNOMOXEHNIA.

B MHbIX cuTyaumnsax agMUHUCTPATMBHbIA A0roBop GyAeT ocnopu-
MbIM W, COOTBETCTBEHHO, 06513aTeIbHbIM A/151 UICNO/IHEHWSA €r0 CTOPO-
Hamu.
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88. UTo noHMMaeTCcA Noj KaTeropuein «akr-ryaH»?

Mepen cybbekTaMm Ny6ANYHON agMUHUCTPAL MM CTOUT OFPOMHOE
KONNYEeCTBO pa3HO06pa3HbIX 3a4au, PeLLUeHre YacTh M3 KOTOPbIX Npea-
nonaraet OCYLLECTB/EHME MePBOHAYa/NbHOrO MAAaHWMPOBaHUSA, T. €.
onpefeneHne MnepBooYvepefHbIX 3afaHUin U AeACTBUIA, C LEenblo [0-
CTMXXEHUS! KOHKPETHOro pe3ynbTata. CnefcTBMEM MAaHMPOBaHMA CTa-
HOBMTCA COOTBETCTBYHOLWMNIA aKT-MAaH, KOTOPbIA, Kak y>e 6bI10 CKa-
3aHO, ABNAETCA OTAEbHbIM UHCTPYMEHTOM AeATeNIbHOCTU CyObLEKTOB
Ny6ANYHOA afMUHNCTPaL UK.

OCO06EHHOCTbLIO aKTOB-MNMAHOB ABNAETCS TO, YTO B OCHOBY UX MpPU-
HATMS N10XaTCA He TOYHble, a, KaK MpaBuao, NPOrHo3npyemble Noka-
3aTenn, faHHble, OLEHKMN, KOTOPbIe NOJ BO3AENCTBMA Pas3INYHbIX XKWN3-
HEHHbIX CUTyauMii N COOLITUIA MOTYT NpeTeprneTb U3MEHEHUSA UK He
NoATBEPAMTLCA. DTO TFOBOPUT 006 OMNpefAeneHHONW HecTabuibHOCTK
aKTOB-M/IAHOB, YTO MpeAnonaraeT BHECEHMA B HUX PasHOOOPa3HbIX
N3MEHEeHWN 1 AONONHEHWNI MO MepPe BOSHUKHOBEHMS HEOOXOAMMOCTH.

Karteropusa «akTbl-niaHbl» ABAseTCA 06LLeli N0 CBOEMY COLepXKa-
HUIO, 00beNHAS B cebe NX pa3Hoo6pasHble BUALI.

Mpumep

BrogxeTbl; [eHepanbHbIl NNaH HaceNeHHOro MyHKTa; AeTalb-
Hbll MNaH TEPPUTOPUN HACENEHHOro MYHKTa; MiaH Mep Mo noj-
rOTOBKE TOM/MBHO-3HEPreTMUYECKOro KOMMJEKCa K OCEHHE-3MMHe-
My nepuogy; nnaH paboTbl  WCNOAHWUTENBHONO KOMUTeTa
BpoBapcKOro ropofckoro coseta; naaH mMep Mo COAeiCcTBUIO NpU-
BNIEYEHNA WMHBECTULMIA U BBEAEHUIO COBPEMEHHbLIX TEXHOMOMUiA
obpalleHuns ¢ oTXo4amu v T. 4.

AHanu3 NpUHATLIX CyObeKTaMyn Ny6ANYHON aAMUHUCTPALMMN aK-
TOB-M/1aHOB NO3BO/SAET CAeNaTb HEKOTOPblE BbIBOAbI OTHOCUTE/IbHO
NX CoflepXKaTeNbHbIX XapaKTePUCTUK, a MMEHHO:

. MPUHMMAOTCS CYOLEKTOM NYGANYHON afiMUHKUCTPaLUn Nt 60-

ro Nepapxmyeckoro ypoBHS;
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e MpaBOBOV OCHOBOW BbICTYMAT MOMOXEHNS 3aKOHOB U UHbIX
HOPMaTMBHO-NPABOBbIX aKTOB, 3aKPennAlWmx CTaTyCc COOTBETCTBY-
toLero cyobekTa Ny6nnMYHON agMUHUCTPaLUN;

* HanpaB/ieHbl Bcerga B Oyayluee C LEeNbi0 peryinpoBaHus oT-
HOLIEHWIA, BO3HUKAKOLWMX B cdhepe Ny6AMUYHOro ynpaBneHus. 310 Ao-
CTUraeTcs MyTeM HaMoOMHEHMs nnaHa 06s3aTeNlbHbIMU ANS UCMONHE-
HUA (COBNOAEHNSA) NONOXKEHUAMMN, YTO AenaeT NnaH, B onpeaenéHHbIX
cnyyasx, NpakTUYeCKN NAEHTUYHbIM HOPMATUBHOMY aKTy;

* COCTOAT M3 COBOKYMHOCTW 3aniaHMpPOBaHHbIX Ha byayliee Me-
PONPUATUIA, HAXOLALLMXCA MEXAY COOO0I B Hepa3pbIBHOMN CBA3W;

e cogepxaT 06s13aTeflbHble BPEMEHHbIE TPaHULbl, B paMKax Ko-
TOPbIX AOMKHbI ObITb NPOBeAEHbI (BbIMOMHEHHbIE) Te WAN UHbIE 3a-
NNaHMPOBaHHbIE MEPONPUATUS;

e MOryT NPeAcTaBNsATb COOOM CNOCO6 pa3peLleHns NpoTuBope-
4ynii (HEKNIA KOMMNPOMMKCC), BOSHUKLIMX B cdepe Ny6ANYHOro ynpas-
NEHUs KaK MeXay OTAeNbHbIMU YacTHbIMW ANLaMKU, TaK U Mexay
ny6NYHON afMUHUCTPaLMEn N YaCTHbIMU NMLaMU;

* MONYyYarT NMUCbMEHHY (hOpPMY 3aKpenseHus, B TOM HUCNIE W
B BMAE CXEM, YepTeXxeli, MaTeMaTUYECKNX PacUETOB;

e B OMpeAeNIeHHOM CMbIC/e HEe SIBASKTCA CaMOCTOSATENbHbIMM
IOPUANYECKMMWN aKTaMW, TaK KaK yTBepxgjatoTcs (BBOAATCA B [Aeid-
CTBME) OTAENbHbIM pelweHneM (MPMKasoMm, pacnopsykeHuem, nocra-
HOBNEHMEM U T. N.) cy6beKTa Ny6ANYHOIW agMUHUCTPALNK;

e CyAe6HbI KOHTPO/b 3aKOHHOCTM aKTa-nnaHa MOXeT ObITb pe-
anM30BaH Kak B 4aCTW NPOBEPKMN 3aKOHHOCTM NNLLb PELLEHUS CyObekK-
Ta Ny6AMYHON agMUHUCTPaALMK, KOTOPbIM TakKOW akT-nnaH 6bin yT-
BEPX/EH, TaK U B COAepXXaTeNbHOM 4acTu camoro niaHa (NpoBepka
OTAe/IbHbIX MOMIOXEHWI NnaHa).

89. Kakue B1Abl aKTOB-MN1aHOB CYLLIECTBYIOT?

YuuTbiBas TOT (PakT, YTo cybbekTamy ny6/MYHON afMUHUCTpa-
LUuKn n3naetcs 60MbLIOE KOMMYECTBO pa3HOO6pasHbIX MO CBOEMY CO-
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[EepXXaHWI0 akToB-MMaHOB, HEOOXOAMMO MPOBECTU UX Knaccuguka-
LU0, OCHOBAHWEM /151 KOTOPOA MOXET ObITh:

1) cTeneHb NX LOPUAMYECKON 0683aTe/IbHOCTU. Ha 3TOM OCHO-
BaHUM MOTYT ObITb BblAe/IeHbl aKTbI-MaHbl, He COoAepXaline B cebe
0653aTe/IbHbIX 415 UCNOJIHEHUA NPeANUCcaHniA, U aKTbl-NnaHbl, Coaep-
Xauwme B cebe obasatensHble ANA UCMONHEHUSA NPeanucaHns;

2) HarnpasJ/ieHMe HPUANYECKOro BO34EeNCTBUSA. AKTbI-NaHbI
MOryT 6GbITb pa3fefieHbl Ha Te, KOTOpPble afpecoBaHbl YaCTHbIM fnLaM,
1 Te, aApecaToM KOTOPbIX BbICTYNAKT CyObeKTbI My6/MUYHON afMUHK-
cTpaunn n/mnm nx nepcoHan,

3) cogep>kaHue perynmpyroLLero Bo3aencTems. Ha 3Tom OCHoO-
BaHWM MOTYT 6bITb BblfeNeHbl aKTbl-NMaHbl, CoAepXalyme TpeboBaHUS
(npaBa, 0693aHHOCTK), KacatoLimeca oTAeNbHOro nuua (rpynnel AuL),
N aKTbl-NsiaHbl, cogepkawme B cebe HOpMbI Nnpasa.

90. UTo noHMMaeTCcA Nof KaTeropuen
«aKTbl-AEACTBUS»?

AKTbI-A€ACTBNA NPeACTaBNAKT CO60M pasHoObpasHble hu3nyec-Kue
[eicTBMA, coBepLlaeMble CybobekTamMmy NyO6ANYHON agMUHUCTPaLMN He C
LeNb0 HACTYNMeHWs HOPULNYECKUX NOCNeACTBUIA, a AN AOCTMKEHUS
(haKTUUEeCKMX pe3ynbTaToB B chepe Ny6ANYHOrO yrnpasieHus.

Mpnmep

VHtopmumpoBaHMe HaceneHus, BakKuuHaumsa, ybopka gopor,
perynupoBaHue [OPOXHOI0O [ABUXEHWUS, MaTpynupoBaHue ynuy,
COTPyAHMKaMM MONMLMK, BbiNnaTa AeHEr, MPMMeHeHNe Mep K-
31YECKOr0 BO3AEMCTBUS K NPaBOHAPYLIUTEN0 COTPYLHMKOM Mo-
UM N T. 4.

MpaBoBOM OCHOBOM MPUMeHeHMs cybbekTamu ny6/MYHON agmu-
HUCTPaLuUN aKTOB-AeCTBUIA ABNAIOTCA 3aKOHOLATeNbHble N UHble HOP-
MaTMBHO-NpPaBOBble aKTbl, PErynvpyloLine nx npaBoBoi ctatyc. Ha-
npumMep, 3aKoH YKpanHbl «O HaumoHanbHOW NoAnLUMmM» YNoaHOMOYN-
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BaeT COTPYAHWKOB NOMMLMY Ha NPYMEHeHME (DU3NYECKOr 0 BO3LeiCTBUS,
CONPOBOXAEHME TPAHCMOPTHbIX CPEACTB, NPOBEPKY AOKYMEHTOB U T. 4,
OfHaKo B OCHOBY NPVMMEHEHNS TOF0 MM MHOTO aKTa-f4eiCTBUS MOXET
ObITb MOMNOXEH W paHee MPUHATbIA CYyObEKTOM MyO6ANYHON agMUHN-
cTpayMm agMUHUCTPATUBHbIV aKT, paspeLllaroLinii M 0653blBatoLLni
K NPUMEHEHNIO aKTa-AeiicTBusa. Takum 06pa3om, NPUMeEHeHMe CyObeK-
TaMmu Ny6ANYHON aAMUHNCTPaALMM aKTOB-AeNCTBUIA 6e3 COOTBETCTBYHO-
LLero HpuaNYecKoro yrnosHOMOYMBaHUA He AOMYCKaeTcs.

MOCKONbKY LieNbi0 aKTOB-A4eNCTBUIA He ABNAETCA YperynuposaHue
KOHKPETHOW >XW3HEHHOMW cuUTyauuu, ycTaHOB/IEHME npas u/mnu o6s-
3aHHOCTEN YacCTHbIX 1L, TO OHWM HMKOrga He obnekatoTca B opmy
tOPMANYECKOTO AOKYMEHTA.

91. YT0 NnoHUMaeTca nog ny6/IMYHbIM UMYLLLECTBOM
N KaKOBbl ero npusHaku?

Mo Ny6/AMYHBLIM MMYLLLECTBOM MOHMMAKOTCA COBOKYMHOCTb Ma-
TepuanbHbIX N HeMaTepuanbHbIX 00BHEKTOB, KOTOPbIE MCMONbL3YHOTCA
cybbekTammn nyo6auYyHOM agMWHMCTPALUK AN8 BbINOSHEHUS BO3/0-
XEHHbIX Ha HUX (YHKUMIA B cdepe My6AUMYHOrO YnpaBfeHUS UK
4aCTHbIMW MUAMKN AN YA0BNETBOPEHUS X NOTPEOHOCTEN.

My6n1MYHOE MMYLLECTBO XapaKTepusyeTca Creayowmumn npu-
3HaKamu:

e nony4yaet Ny6AMYHBLIA CTATyC Ha OCHOBAHMMW CMeLManbHOro
IOPMANYECKOrO aKTa (3aKOHa, MOCTAHOBMIEHMS W T. M.) UAWM nocpea-
CTBOM HENOCPeACTBEHHOr0 MCNONb30BaHUA B AEATENbHOCTU CyObEK-
TOB Ny6/AMYHON agMUHUCTpaLUN;

e HaxoguTcs B pacnopskeHuu (ynpasneHun) CyObEKTOB Ny6-
NNYHOI agMUHUCTpaL MUK,

* MOXET BbICTynaTb WM CPeACTBOM 06ecneyeHns aesTeNbHOCTH
CyO6bEKTOB NYBANYHOWA afMMUHUCTPaLMK, UK CPEACTBOM Y[0BMETBO-
PEHUS coLManbHbIX, KyNbTYPHbIX, (DU3NYECKUX U T. M. MOTPeBHOCTEN
4aCTHbIX L, B TOM C/lyyae, eCK 3TO COrNacoBbIBaeTCA C 3a4aHNAMY
Ny6AMYHON agMUHUCTPALUK;

e MNOpsAAoK pacnopskeHuns (ynpaeneHus) Ny6AMYHBIM MMYLLEe-
CTBOM perynupyercsa Hopmamu agMUHUCTPaTMBHOIO npasa.
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92. Kakue BuAbl Ny6MYHOrO MMyLLeCcTBa MOryT ObITb
BblAeneHbl?

B 3aBucMMOCTM OT Tex Lefel, KOTopble AOCTUralTCAa Nocpes-
CTBOM WCMONb30BaHWUA NYOAUYHOrO MMYyLLecTBa, AONYCTUMO r0BO-
PUTb O TaKUX ero Bugax:

1) ny6nnyHble Bewm 06LWero nosb3oBaHUA (NPUPOAHbIE 06b-
eKTbl, ,OPOry 06Lero Nonb3oBaHus, NNoWaan, TYHHeNN, MOCTbI, BOK-
3anbl U T. 4.). OCO6eHHOCTb MX 3aKN0YaeTcs B TOM, YTO UMW MOTYT
Mosib30BaTbCA BCe /ML Ha 6e3yCcrIoBHON OCHOBE. B €BA3M € 3TUM ne-
peyncnieHHble 06bEeKTbl HE MOTYT nepefaBaTbCA B UCKIHOUUTENbHOE
nosnb30BaHWe O4HOMY WAN HECKONIbKUM NMLaMm;

Mpumep

B kauyecTBe npmmMepa MOXHO Ha3BaTb 3aKOH YKpanHbl «Ob6 aB-
TOMOGU/bHBLIX AOpPOrax», B CT. 7 KOTOPOro yKasaHo, YTO aBTOMO-
6VnbHbIE JOPOrK 06LLEro NOb30BaHUS ABNSKOTCA COCTaBHOW Yac-
Tbt0 EgMHOV TPaHCMOPTHOW CUCTEMbI YKpauHbl U YL0BNETBOPSAOT
NoTpe6bHOCTM 06LLeCTBa B aBTOMOOUIbHbLIX MACCaXMPCKUX U Tpy-
30BbIX NepeBo3kax. OHM HAaX0AATCA B FOCYAapCTBEHHOW COOCTBEH-
HOCTW U He nognexart npueaTusayuu. Yto KacaeTcs rpaxgaH, To
B CT. 32 Ha3BaHHOro 3akoHa OnpefeneHo, YTO OHW UMelT NpaBo
Ha nx 6ecnpenATCTBEHHOE U MOCTOSHHOE MCMNOb30BaHMe.

2) Nny6/nYHble BELLM CAeUnanbHOro Nofib3oBaHUs. Xapakrep-
HON 4epTOi AaHHbIX 0OBLEKTOB ABNSETCA TO, YTO MOMb30BaHWE UMW
npeanonaraet Nosy4vyeHne crneunansHoOro paspelleHuns, 4to obycnos-
NeHo cneundnkoli (NOTeHLMaNbHON 0NAaCHOCTbIO) TOr0 UM UHOTO K3
HUX UM HEOOXOAMMOCTbIO 0becneyeHUs GepeXXHOro OTHOLIEeHMA K
HUM CO CTOPOHbI MOJIb30BATENS;

Mpumep

Tak, cT. 48 BogHoro Kogekca Y KpanHbl NpegyCcMOTPEHO CyLLe-
CTBOBaHMe CMeLmanbHoro Bo40NnoAb30BaHNs, CBA3aHHOro ¢ 3a6o-
POM BOJbl 13 BOLHbIX 06BEKTOB C MPUMEHEHWNEM COOPYXEHWUI UK
TEXHWYECKUX NPUCNOCOBMEHUIA, MCNONb30BaHWEM BOAbl U COpo-
COM 3arpsas3HAOWMX BewecTs B BOAHble 06beKTbl. B cooTsert-
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CTBUM C Y. 2 cT. 48 HasBaHHOro Kogekca cnewynanbHoe BOLOMO/b-
30BaHMe OCYLLEeCTBMAETCA OPUANYECKUMU U PU3NYECKUMU
AMUAMUW Ha NaTHON OCHOBE C MOMyYEHWNEM pa3peLLeHus.

3) Ny6/MYHble Belun, HaxoAsALWmecs B pacnopskeHUN rocypap-
CTBEHHbIX (KOMMYHa/IbHbIX) YYPEXXAeHU 1 opraHu3aymii. B gaHHOM
Cnyyae peyb MAeT 06 yyebHbIX 3aBefleHUsX, My3esx, TeaTpax, 60/bHU-
Liax, CNOPTUBHbIX COOPYXXEHUAX U T. f. VICNob30BaHNe NepeyncieHHbIX
00BbEKTOB CMOCOOCTBYET peann3alnn coLmnanbHOM, KynbTypHOM, MHAOP-
MaLMOHHOW (hYHKUWIA rocygapcTBa. NaBHOE OT/IMUME Ha3BaHHbIX 00b-
€KTOB OT BeLLeil 00LLero Nonb30BaHUA COCTOUT B TOM, YTO YacTHbIE /iMLa
MOTYT M0/1Ib30BaTbCA UMW Ha OCHOBaHWMMW CreuuansHOro (OTAebHOro)
paspeLleHns (YNTaTenbCKUin 6uneTt, BXOJHOM GMNEeT, NPoONycK 1 T. A.);

4) cnyxebHoe UMYLLLECTBO, T. €. MyONYHbIe BeLy, HaxoasLLnecs B
MoNb30BaHNN CYOBLEKTOB MYy6AMYHON agMUHUCTPALMKM M HEOOXO0AMMbIe
ANs obecrneyeHns UCNOMHEHNUS UMW BO3/TOXKEHHBIX Ha HUX PYHKUWIA U
3agad. B gaHHOM cnyyae peyb MAET O CMYXKeOHbIX 3[4aHusX, TpaHCrnopTe,
creyunanbHbIX CPescTBax COTPYAHUKOB NOMNLMN U T. 4. YUnUTbIBaA crew-
NPUKY Ha3BaHHbIX 00BEKTOB, MOXKHO C YBEPEHHOCTbIO FTOBOPUTL O TOM,
4TO OHY MCMNOJb3YHTCA NPEUMYLLECTBEHHO MEPCOHAIOM COOTBETCTBYHO-
Lero opraHa ny6/MYHON aMUHUCTPaLMK. ITO, OAHAKO, He UCKoYaeT
BO3MOXHOCTM YaCTHbIX /UL, NOMb30BATbCA HEKOTOPbIMU M3 HUX. Hanpu-
Mep, YacTHble NMuUa MMEKT NpaBo AOCTYNa B 3[aHWs, MOMELLEeHUs, rae
pacnosnaratoTcs CyobeKTbl Ny6ANYHONW agMUHUCTPALUKN, XOTS U3 3TOrO
npasusia, KOHEYHO XXe, eCTb U UCK/THOYEHNS;

5) AeHeXHble cpeAcTBa. [JeHexHble CpefCcTBa B COOTBETCTBUM CO CT.
326 NpaxaaHCKOro Kogekca YKpauHbl ABNA0TCA PaKTUUYECKM caMOCTOSA-
TeNlbHbIM BMAOM WMMYLLECTBA, KOTOPOE MOXET HaxXoAWTbCA B rocynap-
CTBEHHOM (pecnybnKaHCKOM, KOMMYHa/IbHOW) CO6CTBEHHOCTU. OCO6eH-
HOCTb [€HEXHbIX CPeACTB, B CPaBHEHUWN C Ha3BaHHbIMY Bbllle BUAAMU
Ny6ANYHBIX BELLE, COCTOUT B TOM, YTO NOC/IEAHME CNYXKAT BbINOSHEHNIO
(peanu3aumn) QyHKUMIA (3agaHnii) Ny6AMYHOro ynpaBieHus TONbKO
onocpefoBaHHO Gnarofaps CBOMM CTOMMOCTHbLIM XapaKTepuCTUKaMm,;

6) KoprnopaTuBHble npasa rocygapcrea (APK Kpbim, opra-
HOB MECTHOro camoynpasJ/ieHus), T. . NpaBa Ny6AnMYHbIX 06pa3osa-
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HWIA, YacTb KOTOPbIX OnpefenseTcs B yCTaBHOM (hOHAe o6LiecTBa.
OHM BKNHOYAKOT MPaBo: NPUHUMATL yyacTue B yrpaBieHUn Kopnopa-
Lwel, pacnpefeneHnn NpuobinM obLecTBa U MOMYYEHUN €€ YacTu
(AMBUAEHOOB); Ha NMony4vYeHWe MHGpopMaLUM O LeATeNbHOCTU KOpro-
pauun; Ha rnosyyeHne UMYLLECTBA MOC/e NpekpaLleHns AesTenbHO-
CTV Koprnopauun n T. 4. KoprnopaTvBHble npaBa UMET 60/bLLOe 3Ha-
yeHue B chepe obecrneynTesIbHOro Ny6IMYHOI0 YNpaBieHus;

7) ny6snyHaa nHgopmaymnsa. B cooTBeTcTBMM €O CT. 1 3aKoHa
YKpanHbl «O gocTyne K ny6AnyHoin nHdopmaumum»1noa ny6amuHoii
NH(opMaL e NOHNMaeTCs 0TOOPaXKEeHHAs M 3a[,0KYMEHTUPOBaHHAS
NO6bIMN CpefCcTBaMN U Ha NOObIX HOCUTENAX WHGopMauus, nony-
YeHHas MM co3faHHas B npouecce UCNOIHEHUA cybbeKkTaMu BnacT-
HbIX MONHOMOUYMIA CBOMX 06513aHHOCTEN, NPeyCMOTPEHHbIX AeACTBY-
IOLLNM 3aKOHOLATENbCTBOM, WM KOTOpas HaxoAWTCA BO BNafeHMM
CYOBbEKTOB BNACTHbIX MOMHOMOYNIA, MHbLIX pacnopaauTenein ny6nuny-
HON MH(opMaLun, onpeseneHHbIX JaHHbIM 3aKOHOM.

93. UTo NoHMmaeTcA nog YacTHONpPaBoBbIMU
WHCTPYMEHTaMW [eATeNbHOCTU CYyOBHEKTOB
Ny6/IM4YHON aAMUHUCTPaLNUN?

Mpexae BCero, HeO6XoAMMO 06paTUTb BHMMaHWE Ha TOT (aKT,
4TO Cy6bEKTbI MY6ANYHON aAMUHUCTPAL UK, BbIMOHAS BO3/TOXEHHbIE
Ha HMX 3ajauymn B cthepe Ny6AMYHOTO ynpaBneHns, MOryT AeincTBoBaTb
C UCNONb30BAHMEM KaK agMUHUCTPATUBHO-NPAaBOBLIX, TaK U YaCTHO-
NPaBOBbIX MHCTPYMEHTOB. 103TOMY HEBEPHO U OWMOBOYHO NonaraTb,
YTO Ha3BaHHble CY6bEKTbI CBA3aHbl B CBOEN AEATENIbHOCTU UCKOYN-
TeNbHO HOPMaMMn afMWHUCTPATMBHOIO Mpasa.

KOHCTUTYUMA YKpanHbl, 3aKOHbl U Hble HOPMATWBHO-NPABOBbIE
aKTbl, perynnpytowme npaBoBoii cTaTyc cy6bLeKkToB ny6anyHom agMu-
HUCTpaLun, He 3anpewiarT NOCnefHMM UCMNOMb30BaTb B CBOENR Aesi-
TeNbHOCTM 4YaCTHOMPaBOBbIE MHCTPYMEHTbI. B Tex cnyuvasx, korga
HOPMAaTMBHO-NPaBOBbIE aKTbl HE MPeANNCLIBAKOT CybbekTaM ny6amy-

1 Bwomoc-n BepxoBHo! Pagn YkpalHu. 2011. Ne 32. Cr1. 314.
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HOM aAMWHWUCTPaLUN AeiACTBOBaTb C UCMOMb30BaHNEM afMUHUCTPA-
TUBHO-NPABOBbIX MHCTPYMEHTaX, OHW MOTYT MPMMEHUTbL YacTHOMNpa-
BOBbl€ UHCTPYMEHTbI.

OCHOBHbIM Y4acCTHOMPaBOBbLIM WHCTPYMEHTOM [AeATENbHOCTU
CYObeKTOB MYyBAMYHON agMUHUCTPALMK ABASETCSA TpaxaaHCKo-npa-
BOBOW M/MNN X035MCTBEHHO-NPaBOBOI [OrOBOP.

YacTHOMpaBOBble MHCTPYMEHTbI AeATEe/IbHOCTM ualle BCEro uc-
nofib3yloTca B cpepax Cnoco6bCTByOLWEero u obecrneynBaroLLero
ny6/IMYHOro ynpasneHus.

Mpumep

3akynka mebenu ans obecnevyeHns QYHKLMOHMPOBAHUSA MeCT-
HOIi roCyAapCTBEHHOW agMUHMCTPaLmMeid; apeHaa TPaHCMOPTHBIX
CpefcTB; Mepefaya B apeHfy YacTHbIM MLaM HeABMXKMMOTO
UMYyLLEeCTBa U T. 4.

MpyHUMNMaNbHLIM BONPOCOM, KOTOPOW CNneayeT pacCMOTPETL BO Bpe-
MS aHa/in3a 4aCTHOMPABOBbLIX WHCTPYMEHTOB [eATeNbHOCTU CYyObeKToB
Ny6/MYHOM afiMUHUCTPALMK, SABNSETCS BONPOC O TOM, HaCKO/bKO U B Ka-
KO/ Mepe nocnegHue cBA3aHbl B laHHON cthepe HOpMaMmn agMUHUCTPATMB-
HOro npasa. VIcnonb3ys B CBOEW 4esATe/lbHOCTU YaCTHOMNPaBOBble UHCTPY-
MEHTbI, CYObEKTbI Ny6AMUYHON afMUHUCTPALIMM He NepecTatoT BbITb Npes-
CTaBUTENAIMU NY6AUYHOM BNacTu, a pa3 Tak, TO A4/19 HUX SABNSIOTCA
0653aTeNlbHbIMU CeAYHOLLNE KOHCTUTYLMOHHbIE MONOXEHWUA: MnpaBa U
cB0O6O/AbI YesloBeEKa W UX rapaHTUM OMpeLeNiatoT COAepXaHue M Hanpas-
NEHHOCTb [eATeNbHOCTU rocyaapcTea (a63. 2 1. 3 KoHCTUTyumMm YKpau-
Hbl); OpraHbl rocyapCTBEHHOW BNacTV U OpraHbl MECTHOIO camoynpas/ie-
HWS, UX JO/MKHOCTHbIE LA 0653aHbl AeNCTBOBATH TO/IbKO HA OCHOBaHUN,
B pamKax Mo/HOMOYUIA 1 cnoco6oM, MpesycMOTpeHHbIMU KOHCTUTYLMEN
1 3aKOHamMK YKpauHbl (a63. 2 cT. 19 KOHCTUTYUMM YKpauHbl).

M3 3TOro MOXHO cpaenaTb BbIBOJ, UTO CYObeKTbl Ny6/MYHON
agMuUHUCTpayun, LencTBysS MPU NOMOLLM YaCTHOMPABOBbIX MHCTPY-
MEHTOB, CBf3aHbl: OCHOBOMOJIOXHbIMUW MpaBaMu U cBO60JAMMK Yeno-
BEKa W rpaxjaHuHa, npuHuunamMmu agMmMHUCTPATUBHOIO npasa u rpa-

HULUAMK CBOeli KomneTeHUMunl

1 Maurer H. Allgemeines Verwaltungsrecht. Verlag C.H. Beck, Minchen, 2004.
S. 440.
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naBa 6
BHecynebHas 3awuTa npas, cBo6o04 U
3aKOHHbIX MHTEPECOB YacTHbIX 1L, B cdepe
Ny6/NYHOro yrnpaBieHus

94. B uyeM COCTOAT CYTb N 0CO6EHHOCTW BHECYLeOHOro
crocoba 3alnTbl Npa., CBO60A M 3aKOHHbIX MHTEPECOB
YacTHbIX /1L, B cihepe Ny6/IMYHOro ynpas/ieHNA?

Cy6beKTbl Ny6ANYHON afMMHUCTPALLUK B NPOLIECCEe CBOETO PYHK-
LMOHMPOBAHMA MOTYT MO pasHbIM NPUYMHAM MPUHUMATL peLleHns n/
NN coBepLuaTh AeNCTBUA, HapyLlatoLne npasa, CBO60AbI U 3aKOHHbIe
MHTEepecbl YacTHbIX L. IOTO, eCTECTBEHHO, ABNAETCA HELONYCTU-
MbIM, TaK KaK B COOTBETCTBUM C a63. 2 CT. 3 KOHCTUTYLUMN YKpanHbl
npaea 1 cBO6OAbLI YEOBEKA U UX FrapaHTUM ONPEeLEenstoT CofepXKaHue
M HanpaBfeHHOCTb AeATeNIbHOCTM TOCYAapcTBa, KOTOpPOe OTBeYaeT
nepes Yefl0BEKOM 3a CBOW [elCTBUSA. YTBEPXAEHME N 06ecneyeHune
npas 1 cBO60A YenoBeka - rnaBHas 0653aHHOCTb rocyfapcTsa.

B cBsi3n ¢ aTUM Heo6X0AMM MpPaBOBON MeXaHW3M, C MOMOLLbLO
KOTOPOro MOXHO OrnepaTMBHO YCTPaHUTb Takue HapylleHus, BOC-
CTAHOBUTb PEXWMM 3aKOHHOCTM B cpepe Ny6/MYHOrO ynpasneHus. B
3TOM KOHTEKCTe A06aBuM, YTO CYLLECTBYIOT HeCyeOHbIli U Cyae6HbIl
cnoco6bl 3aWnTbl NpaB, CBOGOLA M 3aKOHHbLIX MHTEPECOB YaCTHbIX LY
B cthepe Ny6AMYHOrO ynpasneHus. 4o6aBum, UTO NEPBbIA U3 HUX MO
onpeaenéHHbIM nokasatensiM He CTOMb 3(EKTUBHbIN, KaK BTOPOWN.
O6bacHUM. Cyp SIBNSETCA He3aBUCUMbIM apObuTpoM, OnNMpaeTcs Ha
YETKO YperynnpoBaHHOe npoueccyanbHOe 3aKOHOAaTeIbCTBO, M03BO-
NAoLLee pacCMOTPETb KaXJoe [1e/10 BCEeCTOPOHHE, NOJIHO U 06bEeKTUB-
HO. OAHaKO rNaBHbIA «HEAOCTAaTOK» CyAebHbIX npouesyp - Meanu-
TeNbHOCTb. [M03TOMY B 60NLLUNHCTBE CMyYaeB Nuua, cumTarowme, 4To
MX npaea, cBOGOAblI M 3aKOHHbIE MHTEPECHI HapyLleHbl cybbekTamu
ny6MYHON agMUHUCTpaUnK, genatoT BbIGOp B NoNb3y 60see onepa-
TUBHbIX BHecyfebHbIX npouedyp. KOHEUYHO e, 3TO He NuwaeT ux
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npa.a B CNnyvae, ecnu nocnefHue 6bin HeyCnewHbIMU NN Hepe3sy b-
TaTUBHbLIMW, 06PaTUTLCA C COOTBETCTBYOLLUM UCKOM B CyA,

Hapsagy ¢ aTUM CTOMT YNOMSAHYTb U 0 TOM, YTO BHeCyzebHble Npo-
Lefypbl B ONpefesieHHbIX Cayyadax MoryT 6biTb 1 6onee ahheKTUB-
HbIMW B CpaBHeHUWN C npouefypamun cyfebHbiMu. Tak, UCMONHeHue
CyLe6HOro peleHns MOXeT YMbILWIEHHO 6/10KMPOBaTLCA CY6bEKTOM
Ny6AMYHONM aiMUHNUCTPALUK, KOTOPbIA NO PELLEHNIO Cyaa A0/KEH By-
[eT NPUHATb HOBOE peLleHmne, B3aMeH TOro, KOTopoe Npu3HaHo CyAoM
He3aKOHHbIM. 3TOT NPOLLECC MOXET AMTLCA AOCTAaTOYHO AONr0, U He
(haKT, 4TO rpaXkgaHuH 6yfeT NOSHOCTbIO Y0B/EeTBOPEH HOBLIM peLle-
HMeM cy6bekTa Nyo6/MYHON agMUHMCTPaUUK. BecoMbiM aprymMmeHToM
B N0JIb3y BHeCye6HOro BOCCTaHOB/IEHUS HaPYLUEHHbIX Npas, CBOOOS,
N 3aKOHHbIX WHTEPEecOB YacCTHbIX UL ABNAETCA W TO, YTO AaHHbI
npouecc, B OTAIMYUMU OT cydebHOro, sBNsAeTCA NOJSIHOCTbIO GecnaT-
HbIM.

YacTo HapyLeHuns npas, cBO60J 1 3aKOHHbIX MHTEPECOB YaCTHbIX
Ay, cybbekTaMmy ny6anYHON afMUHUCTPALUU NMPOUCXOANT HeHame-
PeHHO, BCeACTBME HefocTaTKa MH(popMauum uam owmnbovyHoro oue-
HUBAHMWA TEX UNN UHbIX faHHbIX. M03TOMY MCNONb30BaHUe BHeCyaeb-
HOro crnoco6a BOCCTaHOB/IEHUS 3aKOHHOCTWU BbIFO4HO W A/ CaMoiA
nNy6AMYHON agMUHUCTPaLMK, KOTOpas TakMM 006pa3oM MOXeT camo-
CTOATeNbHO, 6e3 3af4eiiCTBOBAHMA MHbIX CYyObLEKTOB, UCNpaBUTL CO-
XUBLUYHOCA cuTyauuto. Kpome Toro, 6narogaps aTtomy crnocoby nyo6-
NNYHasA agMUHUCTPaLMA MOXET Nosiyvyatb OMnepaTuBHYO MHGOpMa-
LMK O COCTOSIHUM feNl Ha TOM WA WUHOM YPOBHe, B TOM WU WHOM
opraHe, 4YTo ABNAETCA HEOOXOAMMbIM A5 OCYLLECTBNEHNS 3NPEKTUNB-
HOro BHYTPEHHEro yrnpasiaeHus.

BHecyfebHbIin cnocob 3awuThbl npas, CBO60O M 3aKOHHbIX UHTE-
pecoB 4acTHbIX UL, B cepe Ny6ANYHOro ynpasaeHUs MO3UTUBHO
CKa3blBaeTCsA M Ha PYHKLMOHNPOBAHMUMU CYLeOHON CUCTEMBI, MOCKO/b-
Ky «pasrpy>aet» cyabl, 136aBnss nx ot He06X04MMOCTUN paccMaTpu-
BaTb Te CMOPbI, KOTOPble YCMELHO MOryT ObiTb PeLleHbl camoi nyo6-
NUYHOW afMUHMCTpaLne.

BaXKHO OTNMUMTENLHON YepToli BHecyae6HOro crnocoba 3auluThbl
npas, cBOBOS M 3aKOHHbLIX MHTEPECOB YaCTHbIX UL, B chepe ny6MUHOro
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ynpaBneHns MOXHO cuMTaTb M TOT (haKT, YTO €ro NpaBOBOWN OCHOBOW
ABNSAOTCSA HOPMbl afMUHUCTPATUBHOIO NpaBa. ITU HOPMbl 06LiMe
Mo CBOEMY COAEPXKAaHMIO, T. €. pa3MeLLatoTCsa B paMKax cnuctembl O6LLEro
aAMWHNCTPATUBHOIO NpaBa W, CNefoBaTeNbHO, MOrYT 6GblTb MPUMEHEHbI
K 1t0ObIM BUAAM afiMUHUCTPATUBHO-MPAaBOBbIX OTHOLLEHWIA, HE3aBUCUMO
OT TOro, B Kakoi cepe M € yyacTMeM Kakoro cybbekta ny6/mMyHOiR aj-
MUHUCTPALMN OHW BO3HWUKAN, U3MEHWANCL WX NPEKPATUIUCE.

BHecyae6HbIM cnoco60M 3awmMThl NpaB, CBO60OA M 3aKOHHbIX UH-
TEPecoB YacCTHbIX NuUL, B chepe Ny6ANYHOrO ynpasieHUs ABASETCS
agMUHUCTPATUBHOE 06XKanoBaHMe.

95. KaknMn HoOpMaTUBHbLIMW aKTaMu perynmpyeTtcs
npoueaypa agMMHUCTPATUBHOIO 06XkasioBaHNA?

Mpoueaypa afMUHUCTPATMBHOIO 06XanoBaHWUA pernameHTUpyeT-
CA pa3BeTB/IEHHOW CUMCTEMON HOPMATMBHO-NPaBOBbIX aKTOB pPa3nny-
HON NpaBoBOW cwnbl. OCHOBbI HAa3BAHHOIO WHCTUTYTA 3aKpenJeHsbl
cT. 40 KOHCTUTYUUN YKpanHbl, B KOTOPOW CKa3aHO, YTO BCe MMEKT
npaBo HanpaefATb MHAUBUAYA/bHbIE U KONINIEKTUBHbIE MUCbMEHHbIEe
obpallleHns B OpraHbl rocyfapCTBEHHON BNacTu, OpraHbl MeCcTHOro
camoynpasneHus 1 K LO/MKHOCTHLIM U CNY>KeBHbIM nLam aTUx opra-
HOB, KOTOpble 06513aHbl PacCCMOTPETh 00pallleHMs 1 AaTb 060CHOBAH-
HbIA OTBET B YCTAHOBJ/IEHHbIN CPOK.

B pa3BuTue JaHHOr0 KOHCTUTYLMOHHOIO NONOXEHNUSA OblN NPUHAT
3aKoH YKpauHbl «O6 o6paleHmax rpaxgaH»l B KOTOPOM yCTaHOB-
NeHbl: BUAbl 06palleHni rpaxjaH; TpeboBaHUs, nNpeabsBasemble K
obpalLeHnsamM rpaxiaH; CPOKM pacCMOTpeHMs 00OpalleHnin rpaxiaH;
npasBa 1 0653aHHOCTW YYaCTHWUKOB MpoLesypbl pacCMOTpPeHUs obpa-
WEeHWI rpaxaH; 0TBETCTBEHHOCTb 3a HapyLLeHMe 3aKOHOAaTeIbcTBa
06 o6palleHnsX rpaxaaH.

OTAenbHO B 3aKOHe peyb UAET O chepe ero Agencrsms. B yacTHo-
CTW, YKa3aHo, YTO MOJIOXKEHUSA AaHHOro 3aKOHa He pacrnpocTpaHs-

1 Butomocn BepxoBHo! Pagn Ykpawun. 1996. Ne 47. C1. 256.
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IOTCS Ha NOPALOK PaCCMOTPEHUS 3aABIEHNIA U XKanob rpaxgaH, ycra-
HOBJIEHHbIA YrOMIOBHbIM MNpPOLECcCyanbHbIM, TPaX4aHCKO-NpoLeccy-
anbHbIM, TPYAOBbIM 3aKOHOAATE/NbCTBOM, 3aKOHOLAaTe/IbCTBOM O
3aWnTe 3KOHOMMNYECKON KOHKYpPEeHLUN, 3aKOHOAATeNbCTBOM O CUCTe-
Me rapaHTUpoBaHWA BKNALOB (PU3NYECKUX NNL, 3aKOHaMW Y KpauHbI
«O CyaoycTpolicTBe U cTaTyce cygei», «O gocTyne K cyfebHbIM pe-
WweHnsm», «O6 0CHOBax NpeasynpexpaeHns 1 NpoTMBOAENACTBUSA KOp-
pynuumn», «O6 NCNONHUTENbHOM NPOU3BOACTBE», KOAEKCOM afMUHN-
CTPaTUBHOIO CyA0NpoM3BOACTBA YKpauHbl, Kogekcom 06 agMuHK-
CTPaTUBHbIX NpaBOHapYLIEHNAX Y KpauHbl.

TakuM 06pa3om, 3aKoH YKpauHbl «O6 06palleHnax rpaxmaaH»
sBnseTca o6wmnm (6a30BbIM) 3aKOHOAATENNbHLIM aKTOM B JaHHO cge-
pe, fe/CTBME KOTOPOro AOMOHAETCA MHOIOYMCNEHHBIMU Crieuunanb-
HbIMW 3aKOHaMW, HOPMamWn KOTOPOro yperynvMpoBaHbl OTAe/bHble
npoueaypbl aAMUHUCTPATUBHOIO 06XKanoBaHus.

Ha nof3akoHHOM ypOBHe npouesypa agMUHUCTPATUBHOIO 06XKa-
NOBaHMA pernameHTMpyeTca noctaHosneHnem KabnHeta MMHMCTPOB
YKpauHbl 0T 14 anpens 1997 p. Ne 348 «O6 yTBepXAeHUN VIHCTpYK-
LMY No LeNnonpon3BoACTBY 00 06palleHUsAX rpaxiaH B opraHbl rocy-
[JapCTBEHHOW BNacTM M MeCTHOro camoynpas/ieHus, 06befuHeHUs
rpaXkaaH, Ha NpeanpuaTs, B YUYpeXAeHuns, opraHn3alm He3aBnucrumMo
0T (hopM COBGCTBEHHOCTW, B CpeAcTBa MaccoBON WMHGpopMauumn»l a
TakKXe MpuKasamun LeHTpasbHbIX OPraHoB rocyapCTBEHHON BnacTw,
B KOTOPbIX 0TOOPaXKeHbl 0COOEHHOCTM PaboThbl C 06PALLEHUSAMN TPaXK-
[laH B TOW UM MHOI cdhepe NyBANYHOrO yrnpaBieHus.

96. Kaknm TpeboBaHMAM [0/1KHA COOTBETCTBOBATb
afiMVHMCTPaTUBHAasA >kanoba?

AOMUHUCTPATMBHAA Xanoba, T. €. obpallleHne ¢ TpeboBaHNEM O
BOCCTAHOB/IEHUN MpPaB M 3alMTe 3aKOHHbIX WHTEPECOB rpaXkjaH, Ha-
PYLIEHHbIX AeAcTBUAMK (6e34eiCTBUEM), PELLEHUSMU FOCY/1aPCTBEH-

1 OduwwHMin BIOHMK YKpawn. 1997. Ne 16. C. 85.
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HbIX OpraHoB, OpraHoB MEeCTHOr0 camoyrnpaBfieHWs, NpeanpuUsaTUiA,
yupeXxXaeHuii, opraHusauuii, 00beANHEHNIA TPaXaaH, AOMKHOCTHbIX
nnu, afpecyetcs TOMY CybObeKTy MyO6anYHOW agMUHUCTPAL MK, KOTO-
Pblii YNONHOMOYEH pellaTh BONPOC, NOAHATLIN B Xanobe/K NofHOMO-
YMAM KOTOPOro OTHOCUTCH peLleHMe BOMpoca, KOTOPOro KacaeTcs
anoba.

XKanoba MoXeT ObITb NOAaHa OTAENbHbIM NULOM (MHAUBUAYANb-
Has) unu rpynnoi nuu (KonnektueHas). CneynansHORn hopmMoit Kon-
NEKTUBHOW Xanobbl ABNAETCA NeTULMS.

pakgaHe MMEKOT NpaBo 06paLlaThCsa K Cy6beKTaM My6nnYHoOR aa-
MUHUCTPaLMK € Kanobamu Ha YKPauHCKOM MM MHOM A3blKe, KOTOpbII
ABNSAETCA NPUEMNEMbIM NS YYaCTHMKOB MpoUeaypbl UX PaccMoT-
peHus.

XKano6a mMoXeT 6bITb YCTHOM UM NUCbMEHHON. Y CTHas Xanoba
nojaeTcs rpaXxgaHNMHOM BO BPEMS JIMYHOIO MpMeMa Uan Npu nomoLym
CpeAcTB Tene)OHHOW CBA3M NyTeM obpalleHns B ouumanbHO onpe-
[eNéHHble KOHTAKTHbIE LLEeHTPbl WM 3BOHKA Ha Tenle)OHHble «rops-
ume NUHUU» W 3anucbiBaeTca (PerncTpupyeTtcs) LOHKHOCTHLIM /n-
LilOM.

MucbMeHHas Kanoba oTCblNAeTCs NOYTON UIKN MepeaaeTcs rpax-
JAHWHOM B COOTBETCTBYIOLWMIA OpraH, yUYpexxgeHune IMYHO UK Yepe3
YNOSITHOMOYEHHOE UM /N0, NOTHOMOYUSA KOTOPOro OPOPM/IEHbI B CO-
OTBETCTBUW C 3aKOHOAATe/NIbCTBOM. OHa MOXeT 6bITb OTOC/aHa C UC-
NoNb30BaHWEM CETU VIHTEpPHET, CPeLCTB 3/IEKTPOHHOMN CBA3MN.

B anobe go/mKHbI 6bITb YKasaHbl hamuins, UMs, 0T4eCTBO,
MeCTO MPOXMBaHUA Tpax4aHWHa, U3N0XKeHa CyTb BONpoca, npocbba
nnn TpeboBaHme. MNMucbMeHHas anoba AomkHa 6biTh NognucaHa 3a-
ABMTENEM (3aaBUTENAMM) C YKaszaHWEM AaTbl. B 31eKTPOHHOI Xanobe
TakXe [O/MKHa ObITb YKa3aHa 3/1eKTPOHHaa noyTa agpecara, Ha KOTo-
Pyt0 MOXeT OblTb BbIC/1aH OTBET, WAN CBEAEHUS O MHbIX CpeAcTBax
CBA3N C HUM. cnonb3oBaHue 3NeKTPOHHOM LM(ppoBOiA Noagnucy npu
nojaye 3/1eKTPOHHOW >anobbl He TpebyeTca.

XKanoba, opopmneHHas ¢ HapyLleHWeM AaHHbIX TpeboBaHWil, BO3-
BpallaeTcs 3afABUTE/0 C COOTBETCTBYHLWMMU Pa3bACHEHUAMMU He
no3gHee YeM 4Yepes fecATb AHEN CO AHSA ee NOCTYMIeHUs.
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Xanoba 6e3 ykasaHWs MecTa NPOXMBaHUS, He NoAnMcaHHas aB-
TOpoM (aBTOpamu), a Takxke Takasi, U3 KOTOPOl HEBO3MOXHO YCTaHO-
BUTb aBTOPCTBO, MPU3HAETCA aHOHMMHOM N PaCCMOTPEHUIO HE MOA-
NEXUT.

97. Kakumu npaBaMmn 1 0643aHHOCTAMW HaLeNSATCS
YYaCTHUKM agMUHUCTPATUBHOIO 06)KasioBaHNA?

paxXaaHuH, 06paTUBLUNIACS C XXano60i B opraHbl rocyapCTBeH-
HOI BNacTW, MECTHOTO CaMOYyNpaBNeHNs, NPEANPUATISA, YUPEXAEHUSA,
opraHusauunmn, oobeNHeHNs rpaxkjaH, cpeacTea MaccoBOi MHGOpMa-
UMK, K 4O/MKHOCTHBIM 1LLaM, NMeeT MnpaBso:

* JINYHO U3M0XUTb apryMeHTbl 1Ly, KOTOPOe NPOBEPAIO Xaso-
6y, ¥ NPMHATbL y4acTe B MPOBEPKe NOLAHHOM XKanobbl;

* 3HAKOMUTCA C MatepuasaMmu NpPoBepKH;

* nofasaTb LOMNO/HUTE/IbHbIE MaTepuabl NN HacTaMBaTb Ha MUX
ncTpeboBaHUM OpraHoOM, KOTOPbI paccMaTpuBaeT Xanooby;

* MNpUCYTCTBOBaTb BO BPEMS paCCMOTPEHUS XKanobbl;

* M0Nb30BaTbCA YCNyramMmy agBokaTa Uav NpeacTaBuTens Tpymo-
BOr0 KOJ/IIEKTUBA, OpraHu3auuu, KOoTopas BblMO/HAET MpaBo3alyuT-
HY (YHKUMIO, 0hOPMMB 3TO MOPYYEHWNE B YCTAaHOBNEHHOM 3aKOHOM
nopsALKe;

* MONYYNUTb NMUCbMEHHbI OTBET O pe3y/nbTaTax PacCMOTPeHUs
Xano6el;

* BbICKa3blBaTb YCTHO WAN NUCbMEHHO TpeboBaHWe 0 cobntoge-
HUW TalHbl PaCCMOTPEHMUSA Xanoobbl;

e TpeboBaTb BO3MELLEHMNS YObITKOB, €CIM OHW BO3HUKAWN BCMea-
CTBME HapyLeHWNA yCTaHOBNEHHOTO MOPsAKa PACCMOTPEHNS XKanobbl.

OpraHbl rocyfapCTBEHHON BNacTU M MECTHOIO caMOyMpaBieHus,
nNpeanpuaTUS, YUYPEXAEHWUs, OpraHu3auum He3aBUCUMO OT (HOPMbI
COOGCTBEHHOCTU, 00bEANHEHNS TPaXKaaH, CpeacTBa MaccoBoii MHGOP-
Maunn, NxX pyKoBOAMTENN U MHble JOMKHOCTHbIE NMLA B paMmKax CBO-
X MNONHOMOUMNIA 065a3aHbI:
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e 00ObEKTUBHO, BCECTOPOHHE U CBOEBPEMEHHO MPOBEPATH Xa-
No6bI;

e B C/lyyae NPUHATUA peleHns 06 orpaHMyYeHnn 4OCTyna rpax-
[aHWHa K COOTBETCTBYHOLLeA UHpOpMaLMN BO BpemMs pacCMOTPEHUs
Xanobbl COCTaBUTb 06 3TOM MOTUBMPOBAHHOE MNOCTaHOBNEHMUE;

* 0 Npocb6e rpaxgaHnHa npurnawaTb ero Ha 3acefaHune cooT-
BETCTBYIOLLLEr0 OpraHa, KOTOpbIiA pacCMaTpuUBaeT ero Xanooy;

* OTMEHATb WAN U3MEHATb 00XKanyemble peleHns B Cay4vasx,
npeayCMOTPEHHbIX 3aKOHOAATENbCTBOM Y KpauHbl, €C/IN OHW He COO0T-
BETCTBYHOT 3aKOHY UM UHBIM HOPMATWUBHbLIM akTam, 6e30TnaraTeslbHO
NPUHUMATb Mepbl, HanpaBNeHHbIe Ha MPeKpaLLeHne HenpaBOMepPHbIX
[eNCTBUN, BbIABNATL, YCTPAHATL MPUYMHBI U YCI0BUSA, CMOCOBCTBYHO-
LMe HapyLLEHUAM;

e 0becneuynBaTb BOCCTAHOB/IEHWE HAPYLLEHHbIX NpPaB, peanbHOe
MCMOMTHEHME MPUHATLIX M0 XKanobe peLleHnii;

* MWUCbMEHHO MH(OPMMUPOBATL rpaXkAaHWHa 0 pesynbTaTax Mpo-
BEPKM >Kanobbl U CYyTU MPUHATOrO PeLLeHus;

* MPUHMUMAaTb Mepbl OTHOCUTENbHO BO3MELLEHNS B YCTaHOB/EH-
HOM 3aKOHOM NOpsiAKe MaTepUanbHOro yuepba, MPUYMHEHHOTO FPaXx-
AAHWHY B pe3ynbTaTe HapyLUEHWs ero NpaB UK 3aKOHHbIX UHTEPECOB,
pewwaTtb BONPOC 06 OTBETCTBEHHOCTWU NUL, MO BMHE KOTOPbIX OblNO
AOMYLLEHO HapyLLeHWe, a TakXe Mo Npocbbe rpaxjaHnMHa He No3gHee
MeCAYHOro CpoKa yBeJOMUTb O MPUHSATOM PELUEHUN OPraH MeCTHOro
camoynpas/ieHUs, TPYZLOBOW KOMNEKTUB WU 06befMHEHUe TpaxKaaH
Mo MeCTY NPOXMBaHUA FPaXKAaHUHA;

* B CAy4ae Mpu3HaHMA XKanobbl He0OOCHOBAHHOM Pa3bACHUTH
NnopsaoK 06KanoBaHWUA MNPUHATOMO MO HEl pelleHuns;

* He fAonyckaTb 6e30CHOBATENbHONM Nepegayvnm pPaccMOTPEHUS
anob MHbIM OpraHam;

* /INYHO OPraHM30BbIBaTb U MPOBEPATb COCTOSHME paccMoTpe-
HUA Xanob rpaxaaH, NpUHMMaTL Mepbl, HarmpaB/eHHble Ha ycTpaHe-
HVMEe NOPOXAAKLWMX UX MPUYMH, CUCTEMATUYECKN aHaNU3MpoBaTb K
NHOPMMPOBATb HaCeNeHNe 0 X0Ae 3TOW paboThl.
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98. KakoBa npoueaypa aaMUHUCTPATUBHOIO
06XKasi0BaHMA?

O6Lwme nonoXxeHuns npouesypbl afMUHUCTPATUBHOIO 06>KanoBa-
HUA onpefeneHbl 3aKOHOM YKpauHbl «O6 obpalieHunsax rpaxgaH.
BmecTe ¢ 3TUM HE0OXOAMMO MOMHUTb, UYTO OTAE/bHbIMW 3aKOHaMu
MOTYT YCTaHaB/IMBATbCA CMeuuanbHble MPoUeaypbl pacCMOTPeHMA
afMWHUCTPATUBHbBIX Xanob B HEKOTOPbIX cdepax Ny6MYHOro ynpas-
NeHuns.

UTo KacaeTcs o6Lieli npouefypbl, TO B COOTBETCTBUMM C 3aKOHOM
YKpanHbl «O6 06palleHNsX rpaXaaH» K pelieHnam, aeinctemam (6es-
[eNCTBUIO), KOTOpble MOTYT ObITb 06XanoBaHbl, NPUHaANEXaT Ta-
Kue B cpepe ynpaB/ieHYECKOWN AeATeNbHOCTU, BCEACTBME KOTOPbIX:

* HapyLleHbl NnpaBa W 3aKOHHbIE MHTEPEeChl UM cBOBOAbLI rpax-
JaHuHa (rpynnbl rpaxaaH);

* CO03JaHbl NPeNATCTBUS 415 OCYLLECTBNEHUSA TPaXXAaHUHOM ero
npaB ¥ 3aKOHHbIX MHTEPECOB WK CBOOOA;

* HE3aKOHHO BO3/10XKEHbl Ha rpaXkJaHWHa Kakue-nmbo 006s3aH-
HOCTW WM OH HE3aKOHHO MPUBJIEYEH K OTBETCTBEHHOCTMN.

3anpeuiaeTcsl 0TKasblBaTb B MPUHATUM 1 PACCMOTPEHUN XKanoobbl
CO CCbIJIKO Ha NONWUTUYECKME B3rNAAbl, NApTUAHYD NPUHALNEX-
HOCTb, NOA, BO3PAacT, BEPOMCNOBeAaHNe, HaLNOHaNbHOCTb FpaXaaHu-
Ha, He3HaHMe A3blKa.

Ecnun Bonpochl, 3aTPOHYTbIe B Xanobe, He BXOAAT B KPYr MOJHO-
MOUNA cybbekTa Ny6ANYHOM agMUHUCTPaAL MK, KOTOPbIA ee Noayyun,
TO OH B CPOK He 60siee MATU AHEN MepecbinaeT Xanoby no npuHag-
NEXHOCTU, 0 YeM coobLiaeTCa rpaxhaHUHy, nogaslLieMy Xanoby. B
cny4yae ecnu xanoba He COAEPXUT AaHHbIX, HEOOXOAUMBIX AN NpU-
HATUS 060CHOBAHHOIO pPELLEHNS, OHa B NATUAHEBHbIA CPOK BO3Bpa-
WaeTCcs rpaXKAaHMHY C COOTBETCTBYHOLLMMMN Pa3bACHEHUAMU, YTO He
NCKNOYaeT npaea NOBTOPHOI0 obpalyeHus.
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3anpelaeTcs HanpaBaATb Xanobbl 415 paCCMOTPEHUS TeEM Opra-
HaM WK JONMXXHOCTHBIM IMLaMm, LeCTBUA UM PeLleHns KOTOPbIX 06-
XanywTcs.

XKanoba Ha AeicTBUS UNU pelleHWs opraHa rocyfapCTBEHHOWA
BlaCTW, OpraHa MeCTHOro camoynpaBneHnsa, NPeanpuaTUs, yupexae-
HWSA, OpraHu3aunmn, 06beANHEHNSA TpaXKAaH, CPeAacTB MacCOBOM WH-
thopmauuu, 4OMKHOCTHOIO LA HanpaBnseTcs B NOPSAKE NOAUYNHEH-
HOCTW BbICLLUEMY OPraHy Wau JOSIKHOCTHOMY /MUy, YTO He nuwaet
rpaxjaHuMHa npaea 06paTUTLCA B Cyf B COOTBETCTBUM C AENCTBYHO-
MM 3aKOHOLATe/IbCTBOM, a B C/lyvae OTCYTCTBMSA TaKoro opraHa uiu
Hecornacusa rpaxaaHuHa ¢ MPUHATLIM MO €ro >kanobe pelleHneM -
HEMocpeaCTBEHHO B CYA.

paxgaHUH UMeeT NpaBO NOAaThb Xafoby NMUYHO UK Yepes ynon-
HOMOYEHHOE Ha 3TO MHOe L. Xanoba B MHTepecax HecoBepLUEH-
HOMETHUX N HELEeCcnoCOOHbIX WL NOAAeTCA MX 3aKOHHbIMW Npea-
CTaBUTENAMMN.

K >kanobe npunaratoTcs peweHns UM Konuu peLleHmnii, Kotopble
MPUHUMANNCL paHee NO 06paLLeHNt0 TpaXAaHMHA, a TaKXKe UHble f0-
KYMEHTbI, HEO6X04MMbIE AN PACCMOTPEHMA XKanobbl, KOTOpbIE MOcne
ee pacCMOTPEHMS BO3BPALLAKTCA FpaXAaHUHY.

XKano6a Ha pelleHne cyobekTa Ny6AMUYHON agMUHUCTPALMKU MO-
XeT OblTb MOAaHa Ha MPOTSHKEHWM OLHOrO roga C MOMEHTa ero npu-
HATWSA, HO He MO34Hee OAHOro Mecsua C MOMEHTa 03HaKOM/EHUS
rpaXkjaHnHa ¢ MPUHATLIM peleHneM. XKanobbl, NogaHHble C HapyLue-
HVWEM [aHHOIO CPOKa, He paccMaTpuBaroTcs. [ponyueHHbIA Mo yBa-
YXUTENbHON NPUYMHE CPOK Nojayun XKanobbl MOXET OblTb BOCCTAHOB-
NeH OpraHoM WM JOMXKHOCTHBLIM /IMLOM, YNONHOMOYEHHbIM Ha pac-
CMOTpPEHME XKanobbl.

Xanoba paccmatpuBaeTcs M MO Heil MPUHMMAETCA pelleHne B
CPOK He 60n1ee 0AHOr0 MecsiLia Co AHA ee NOCTYN/eHNs, a Ta, KoTopas
He TpebyeT AOMNOMHMUTENBHOIO M3YYEHUs, - He3aMea/IMTEeNbHO, HO He
nosgHee NATHaALATW LHEW CO AHA ee NonyyYeHUs. Ecnn B MeCAYHbIN
CPOK pPEeLINTb BOMPOCHI, 3aTPOHYTbIe B XKanobe, HEBO3MOXHO, PYKOBO-
ANTeNb COOTBETCTBYIOLLErO OpraHa, NPeanpusaTUS, YUPeXaeHus, op-
raHn3aunm nam ero 3aMmecTUTeNb YCTaHaBIMBAOT HEOOXOANMbIA CPOK
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AN ee peLleHns, 0 YeM coobLaeTcs rpaKaaHnHy, NojasLlueMy Xasno-
6y. Mpwn 3TOM 06LLNIA CPOK pPeLIEHNs BONPOCOB, MOAHATLIX B Xanoobe,
He MOXXeT NnpeBblWaTbh COPOKa MNATU LHEA.

Mo 060CHOBAHHOMY MNWUCbMEHHOMY TpPebOBaHMIKO TpaXjaHWHa
CPOK paccMOTpPeHMs »anobbl MOXET ObITb COKPALLEH.

OpraHbl rocyfapCTBEHHO BMacTW, MECTHOrO camoyrnpaBieHus,
NPeanpuATUS, yUpeXAeHus, opraHm3aunmn He3aBMcumo ot popm cob-
CTBEHHOCTM, 06bEANHEHNA TPaXKAaH, LO/MKHOCTHbIE NMLa paccMaTpu-
BAlOT Xanobbl rpaxaaH 6ecnaaTHO.

99. YTo TaKoe 3MeKTPOHHAasA NeTULMA U KakoB MopsaoK
ee nogayn N paccCMoTpPeHnA?

JNeKTpoHHasA neTuumsa npeacTaBnseT cobol cneymanbHbIR cro-
co6 obpalieHuns rpynnbl rpaxgaH K MpesneHTy YKpauHsl, Bepxos-
Hoil Pase YkpavHbl, KabnHeTy MUHUCTPOB YKpauHbl, OpraHy mecT-
HOro camMoynpaBfeHusl Yyepe3 opuUnanbHbIn Be6-caliT opraHa, KoTo-
pOMY OHa ajpecoBaHa, Un Be6-caiT 06LEeCTBEHHOI0 00beAUHEeHNS,
KOTOpOe OCYLLeCTBASET cOOp noanuceit B NOAAEPXKKY 3/1EKTPOHHOW
neTuLnn.

MopsgoK nofjayun N pacCMOTPEHUA 3/1EKTPOHHOM NeTuummn perna-
MeHTupyeTca cT. 2313akoHa YKpanHbl «O6 o6palleHnax rpaxaaH».

B 31eKTPOHHOI MeTuumnm AoMKHa ObiTb U3/10XKEHA CYTb obpalle-
HUS, yKasaHa paMmuina, ums, oT4eCcTBO aBTopa (MHUUMATOpPA) 3nek-
TPOHHOW MeTuuumn, agpec 3M1eKTPOHHON nouTbl. Ha Beb6-caiiTe cooT-
BETCTBYHOLLEr0 opraHa uan o6LLeCTBEHHOro 06beAVHEHUSA, KOTOPOoe
ocyulecTsnsetr cbop noanuceir, obs3aTeNlbHO yKa3biBaeTCA AaTa Ha-
yana cbopa noanuceii n nHgopmauns ob o6LLEM KONNYEeCTBE U ne-
peyHe nuy, NOAMNUCaBLUNX 3NEKTPOHHYIO METULMIO.

JNeKTPOHHaa neTuums pasMelaetcs Ha oduumanbHOM Beb-
caiTe, COOTBETCTBEHHO, [pe3nfeHTa YKpauHbl, BepxoBHOi Pagbl
YKpauHbl, KabnHeta MUHUCTPOB YKpauHbl, opraHa MecTHOro caMo-
ynpaBfieHNs UM Ha Be6-caliTe 06LLECTBEHHOIO 06beANHEHNS, KOTO-
poe ocylLLecTBnseT coop nognuceid B NoAAepXKKY 3/1IeKTPOHHON neTu-
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LMW, Ha NPOTSXKEHUN ABYX paboumx AHEN CO fHA ee NOCTynneHns. B
C/lyyae HeCOOTBETCTBMUSA 3NIeKTPOHHOM NeTULUN YCTaHOB/IEHHbIM Tpe-
60BaHUSAM pa3mellleHne Tako NeTUL MM He MPOUCXOANT, O YemM CO06-
Wwaetcq aBTopy (MHULMATOPY) He NO3f4HEee CpPOKa, YCTAHOBEHHOTO
ANa ee pasMeLLeHuns.

[ata pasmeLyeHna 31eKTPOHHON NeTULUKN Ha ohuLnanbHOM Beb-
caliTe, COOTBETCTBEHHO, lMpe3naeHTa YKpauHbl, BepxoBHoi Pagbl
YKpauHbl, KabnHeta MUHUCTPOB YKpauHbl, OpraHa MecTHOro camo-
ynpaBfieHna unn Ha Beb-calite 06LECTBEHHOIO 00beAUHEHUS ABNSET-
csl JaToi Havana cbopa noanuceli B ee NOAAEPXKKY.

JNeKTpOHHaa MeTuLusa, KOTopas B YCTaHOBJIEHHbIA CPOK He Ha-
6pana HeobXoAMMOro Konu4yecTBa rofiocoB B ee MOAAEPXKKY, nocie
3aBepLUeHnsa cpoka cbopa NoAnucei B ee NOALEPXKKY paccCMaTpuBaeT-
cA Kak 06blyHOe obpalleHne rpaxgaH B nopsigke, YCTAHOBNEHHOM
3aKOHOM YKpauHbl «O6 06palleHUsX rpaxaaH».

OJfIeKTpOHHasA neTuuns, agpecoBaHHas, COOTBETCTBEHHO, [Mpesu-
NEHTY YKpauHbl, BepxoBHoil Page YKpauHbl, KabnHeTy MUHUCTPOB
YKpavHbl, paccmaTtpuBaeTca B MopsAfKe, yCTaHOB/IEHHOM cT. 23' 3a-
KOHa YKpanHbl «O6 obpalleHuax rpaxgaH», npn ycnosmm cbopa B ee
nogfepxky He meHee 25 000 nognucein rpaxpgaH Ha NPOTSXEHUM
Tpex MecsiLeB CO AHA ee pa3MeLLeHns He caiite. TpeboBaHWUA K KO-
4ecTBY MOAMNUCEN rpaxKaaH B MOALEPXKKY 3M1eKTPOHHOW NeTuumm K
OpraHy MecTHOro camoynpaB/ieHUsi U CPOKYy cbopa noAnuceil B ee
MOALEPXKKY ONpefenstoTca ycTaBoOM TeppUTOpUanbHON rpoMagsl.

WNHpopmaumns o Hayane pacCMOTPEHUA 3MEKTPOHHOW NeTuumu,
KOTOpas B YCTaHOB/EHHbI CPOK cobpana He0O6X0AMMOE KOMNYECTBO
ro/locoB B ee NOAAEPXKKY, pasMellaeTca Ha opuumnansHOM Beb-caliTe,
COOTBETCTBEHHO, pe3naeHTa YKpauHbl, BepxoBHOI Paabl YKpauHbl,
KabnHeta MUHUCTPOB YKpauHbl, OpraHa MeCTHOro camoynpas/ieHUs
He Mo3dHee Tpex pabouunx AHel nocne cbopa noanucei B ee Nog-
JEPXKY, a B C/yyae MOAYYEHUA 3NEKTPOHHOW neTuumm ot obuie-
CTBEHHOr0 00bEJMHEHUS - He MO3AHee ABYX paboumx AHeN nocne
NONYYeHMS TaKoW NeTULnn.
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PaccMOTpeHMe 3N1eKTPOHHOW NeTULUM OCyLLecTBAseTCA Hesa-
MeL/INTeNbHO, HO He Mo3jHee fecATN paboumnx gHel co AHA pa3Me-
WeHNA MHopMaL MK 0 Hayase ee pacCCMOTPEHMS.

O noafep>kKe NN HEMOALEPXKKE 3NEKTPOHHOWN NeTuLmm ny6InMyHo
cooblaeTcs Ha ohmymanbHOM Beb-caiiTe Mpe3naeHTOM YKpauHbl -
KacaTeNlbHO 3MEeKTPOHHON neTuuuun, aapecoBaHHOW [Mpe3naeHTy
YkpanHbl, Mpegcenatenem BepxoBHON Pagbl YKpanHbl - KacaTenlbHO
3N1eKTPOHHON NeTuunn, agpecoBaHHOV BepxoBHOW Pafe YKpauHbl,
MpemMbep-MUHUCTPOM YKpauHbl - KacaTelbHO 31eKTPOHHOW NeTu-
uuKn, agpecoBaHHoin KabumHeTy MUWHUCTPOB YKpauHbl, npeacepate-
NeM COOTBETCTBYIOLLEr0 MECTHOIO COBeTa - KacaTe/lbHO 3/1eKTPOHHO
neTUUUKN, afpecoBaHHOW opraHy MecTHOro camoynpaB/ieHUS.

B oTBeTe Ha 3M1EKTPOHHYIO MeTULKNIO coobLLaeTca 0 pesynbrarax
pacCMOTpPeHUA MNOLHATbIX B Hell BOMPOCOB C COOTBETCTBYHOLLUM
060CHOBaHMWEM.

OTBEeT Ha 3/1eKTPOHHYI0 NEeTULUI0 He NOo3JHee CrefyloLLero pa-
604ero gHSA Mocne OKOHYaHWUS ee PacCMOTPeHUs pasMellaeTcsa Ha
ouumanbHOM caliTe opraHa, KOTOpoMy OHa 6blnia agpecoBaHa, a Tak-
Xe oTnpasnseTcsd B MUCbMEHHOM BUfAe aBTopy (MHULUMATOPY) 3neK-
TPOHHOW NETULMMN 1 COOTBETCTBYHOLEMY 06LLECTBEHHOMY 06beANHe-
HWIO, KOTOPOE OCYLLECTBAANO c60p noanucein B NOAAEPXKKY COOTBET-
CTBYHOLLEN 3NEKTPOHHON NeTULNN.

100, MNMpegycmoTpeHa v agMUHUCTPaTUBHASA
OTBETCTBEHHOCTb 3a HapyLleHUsA nopsagka
pPacCMOTPEHNSA »anobbl YaCTHOro finua?

B cooTBeTCcTBMM C Y. 2 CT. 24 3aKoHa YKpanHbl «O6 o6paLyeHnax
rpaxgaH» nuua, BUHOBHbIE B HapyLlleHUM [LaHHOro 3akoHa HecyT
rpaXAaHCKyt, agMWHUCTPATMBHYO WAN YTO/NOBHYK OTBETCTBEH-
HOCTb, MPEAYCMOTPEHHYO 3aKOHOAATENbCTBOM Y KPauHbl.

ALMUHMCTPaTUBHAA OTBETCTBEHHOCTb 3a HapyllueHue nopsagka
paccMoTpeHusa obpalleHnin rpaxaaH npegycmoTpeHa u. 7 cT. 2123Ko-
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FNABA 6. BHECYEBHAA SALLUNTA TMPAB..

JeKca YKpavHbl 06 aAMUHUCTPATUBHbIX MpaBOHapyLleHMAX1 KOTopoW
onpefesieHo, YTO 3a He3aKOHHbI 0TKa3 B MPUHATUU U PaCCMOTPEHUN
obpalleHus, NHOe HapylweHue 3akoHa YkKpauHbl «O6 obpaleHumn
rpaXkjaH» BUHOBHbIE LO/MKHOCTHbIE NnLa NoANexaT afMUHUCTPATUB-
HOMY WTpady B pasmepe OT. A.afuatv NATU 40 NAT. 4.CATU Heobnara-
eMbIX MUHUMYMOB [4OX00B rpaxjaH. B cnyyae NnoBTOPHOro Ha npo-
TSOKEHUUN rofa CoBepLleHMs N60ro U3 HapyLleHWd, npeaycMoTpeH-
HbIX 4. 7 CT. 2123 3a KOTOpOe /MU0 YXe MofBepranocb aamu-
HUCTPATUBHOMY B3bICKaHWIO, BUHOBHOE A0/DKHOCTHOE NNLO Moase-
XXWT Haka3aHuWIo B BUe WwTpaga B pasmepe OT LIECTUAECATU [0 BOCb-
MUgecaTn HeobnaraembiX MUHUMYMOB [OXOA0B rpaxiaH unn obuie-
CTBEHHbIX paboT Ha CpPOK OT. A.af4uatv 40 TPMUALATM YacoB.

1 Buwomocn BepxosHo! Pagu YkpaTHcokoT PCP. 1984. [opaTtok Ao Ne 51.
Cr. 1122.
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